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| Letter from the Pre_sili |

Dear valued Member,

We strongly urge you to vote for the proposed merger of our two Clubs.

The merger is founded on two key planks. [t will be a merger of equals who also share a comman
Vision ~ to create a new Club that will be one of the finest in Australia.

The extensive due diligence investigation of the financial, legal and golfing aspects of a merger
present a compelling case that those objectives can be achieved.

As equal partners both founding Clubs will contribute their assets (of comparable value) to the
new Club and will have equal representation on its Board.

The vision - of Members enjoying the finest in Sandbelt golf with two championship standard
courses, state-of-the-art facilities and financial security through a substantial Future Fund — can
be met through the financial, legal and governance arrangements outlined in this Members'
Information and Voting Pack.

The due diligence, conducted with the assistance of independent professional advice,
has demonstrated there is no case to stay “as we are” and a strong case to merge:

® The financial, structural and societal challenges faced by the private golf club sector — and
the individual circumstances of our Clubs - mean that industry rationalisation is inevitable
and that maintaining, or tinkering with, our current business madels is not sustainable; and

@. By contrast, the merger will provide greater financial certainty, cost synergies, a top tier
Sandbelt Club with strong membership, enhancad course budgets, no ongoing requirements
for external borrowings, an annual operating surplus and a Future Fund.

We believe that it is in the best interests of the Members of both Clubs to merge — and to create,
together, one of the finest Clubs in Australia.

It will be a Club of which you will be proud to be a founding Member, which will hanour the
history of our great Clubs and which will enhance greatly your golfing and social enjoyment.

Yours sincerely,

R,

Peter Sweeney Gerry Ryan
President President
Kingswood Golf Club Peninsula Country Golf Club

-8 .
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Golf Victoria
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August 12, 2013

The Members
Peninsula Country Golf Club and Kingswood Golf Club

Dear Members,

1t Is no shock to mosk that there IS mounting operational and financlal challenges
being faced at many golf clubs across Victorla. At 2 high level, the general
challenges being faced include membership attrition rates, the overail value
proposition of membership, facllity expense growth, increased governance and
compliance responsibilities and costs, and on-going funding of infrastructure
renewal and replacement.

In response to these raallties some clubs have already conducted club to club
discussions about the possibllities of amalgamation. With varying processes
followed, some of these discussions progressed a reasonable distance, with
gthers stalling almost as quickly as they began.

Recognising the wider challenges being faced and observing the club to club
discussions taking place, Golf Victoria ("GV"), as the peak body far golf In
Victorla, believes successiul amalgamation gutcomes are in the industry's
Interasts and also the long term Interests of GV.

Golf Victoria supports the work done by Peninsula CGC and Kingswood GC to
drive the potential successful merger of twa clubs. The creation of a future fund
will ensure a strong financial position and safeguard the longevity of the new
club.

Wa wish you all luck in your golfing future.

Yours sincerely

Simon Brookhouse John Hobday
Prasident
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~ SECURING OUR FUTURE ~

2. Executive Summary

10 This Member Information and Voting Pack has been prepared to enable
Members to make an informed decision on the Resolutions and should
be read in full. It follows an extensive review process undertaken by both
Clubs over a number of months. This summary provides an opening insight:

® The challenges facad by the private golf Club market are adversely impacting our Clubs.
Traditional business models are not sustainable (pgs. 8-9, 26, 34, 46-51)
- Declining memberships, discounting, “pay for play”, growing unfunded capex, trading losses

® By contrast a merger of our Clubs offers a great oppartunity for the new Club to thrive
through (pgs. 26, 34, 52-54)
20 - Financial strength, a high quality offer, cost synergies and stability from a large membership base,
and no long term extemnal borrowings

@ Fundamental to that will be the creation of a Future Fund that provides financial security and
regulated access, through the Club’s Constitution, to some Fund earnings while the value of the
Fund increases over time (pgs. 14-16, 53)

- Estimated growth from $39.4M (2017] to $43M (2013) to $51.1M (2023) post Club disbursements

@ The merger can achieve all elements of the new Club's Vision (pes. 1011, 34, 38)
- The finest in Sandbelt golfin a country club environment = with two championship standard courses

playable by all members, state-cf the-art facilities and the financial security offered

by a Future Fund '

30 * Member benefits, both transitional and long term, are substantial (pgs. 18-23)
- Subscription relief, no house levy, grandfathering membership categories, enhanced courses
and facilities, founding membership of a premier Sandbelt Club

¢ The governance arrangements, and assat composition, for the new Club reflect the equal partner
status of both founding Clubs (pgs. 13, 25)
- Through the transition, equal Board representation and arnual rotation of the Presidency;
and by committing Club assets of comparable value

® The merger procedure is tax effective and complies with relevant law (pgs. 17, 37)
- Using the current corporatz entity, Kingswood, as the vehicle to create the new Club
“Peninsula Kingswood Country Golf Club” will save substantial stamp duty which can
be put to member benefit

40 ik

® A three stage strategy has been framed offering a pathway to deliver the Vision for Members
[pgs. 40-41)
« 1 Establishing the essential building blocks for success, 2 - Completing the course and facility
enhoncements, 3 - Emerging, and being recognised, as a Top Tier Sandbelt Club that
is one of the finest private golf Clubs in Australia

PROPOSED MERGER OF KINCSWOOD GOLF CLUB AND PENINSULA COUNTRY GOLE CLUG

50 cT
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3. Introduction

The Challenges for Traditional Private Golf Clubs

Traditional private golf clubs throughout Australia are facing structural, financial and societal
challenges unlike anything previously experienced.

External economic factors have reduced discretionary expenditure and increased the need for
private golf clubs to offer greater value for money to existing and prospective members.
Demographics, increased work and family commitments, time constraints, alternative leisure
pursuits and new entrants offering attractive ‘pay for play’ options have lessened the demand

” for the traditicnal membershp offer.

...L._.........,....

30

! Goll Asstrafla 2052013

¥ GolfYigiaria Structural and Cevernanoe Revdew 201243

¥ Golf Victaria Structurgl and Goviraance Review 101213

| * Bpert Business Paroers

40 Traditlnnal private golf clubs throughout
Australia are facing structural, financial
and societal challenges unlike anything

previously experienced. o i

o T

MEMBERS INFORMATION AND VOTING PACK
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Peninsula Country Golf Club (PCGC)
* The entrance fee for 7-day membership has halved;
© 6-day memberships have been introduced with no joining fee;
e An under 40's category was introduced at 50% rates;
® Membership has declined from 1,730 to 1,705 over the past 4 years;
Trading losses are not sustainable and are estimated at $165,000 in 2013; and

Substantial capital expenditure will be required over the next ten years to ensure
that courses and facilities remain competitive with top tier Sandbelt Clubs

Kingswood Golf Club (KGC)
e Membership has declined by 25% over the past 10 years;
® Joining fees have all but disappeared in the last 3 years

@ To maintain current facility and course standards an average subscription and levies
must rise to $5,000 by 2017 and to $8,000 in the next & - 10 years; and

@ Significant capital expenditure will be required over the next 5 years.

Separate investigations were undertaken by PCCC and KGC with similar findings.

These included:

Development of substantial club house facilties is no guarantee of member increases or profit genaration;
= Golf alone is not an adequate rationale to command a joining fee;

Working families find golf membership difficult to justify;

® Competition among Tier 2 clubs has obliterated joining fees; .

@ Few, if any, new golf developments have demonstrated economic viability in the past decade; and

® Many quality clubs are working through the same challenges.

In a strategic review, KGC examined four options, culminating in a careful study of the cases

for “staying" and “merging”. This study led the Board to support a merger because it offered

the best outcome.

PCCC's strategic response was to develop a vision to create a leading Top Tier Club with a secure
future. It evaluated seven options to achieve that vision and concluded that a merger offered

the best solution.

PROPOSED MERCER OF XINGSWOOD GOLF CLUB AND PENINSULA COUNTRY GOLF CLUE
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4. The Proposed Merger

i Our vision for the future is clear
Working together the Clubs created a vision of a new country golf dub. The new Club
would provide outstanding facilities and courses on the Sandbelt whilst hnnaunngthe
history of both founding Clubs.
It would be a merger of equais: the assets of both Clubs would be placed in the new entity:
the new Board would comprise & members from each founding Club; and, no founding
member would be disadvantaged.
An important part of the vision was the development of a framework for a Future Fund,
20 that would provide a long term, financially secure new Club.
_The finest in Sandbelt golf
~ experienced in a country club environment
30 . 2 G : 3 :
To be a true private members’ Club that respects
" the history of both founding Clubs
To maintain two championship standard golf courses
ranked amongst the best in Australia, playable by and
presenting an enjoyable challenge for ali levels of golfers
| S
40 g To meet members needs by providing state-of-the-art facilities
To establish a future fund to ensure a secure financial future

- 10 -
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The Mew Club
The new Club will have a range of features including:

@ Two first class, Sandbelt, 18-hole golf courses;

o State-ofthe-art practice facilities;

® Modermn facilities including an enhanced club house, dining room and museur;
Additional sporting facilities such as tennis courts, lawn bowls and croquet; and

o Aczcommaodation and possibly a gymnasiurn and a swimming pool.

The new Club will be one where you will be proud to be a member and to entertain
your family, friends and colleagues.

At the heart of the Club will be the history of the founding Clubs, where trophies,
honour boards, books and photographs will reflect the rich heritage of both Clubs.

PREQPOSED MERGER OF KINGSWOOD GOLF CLUB AND PEMINSULA COUNTRY GOLE CLus
AT -
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5. The Due Diligence Process

Scope

A Merger Investigation Working Party (MIWP) was established to oversee the due diligence
process. The MIWP comprised the Presidents, General Managers and selected members from
both Clubs. This body then reported to the respective Board and General Cormmittee.

The due diligence process coverad:

Governance and Merger Procedure
& (Corporate Structurs, :
a Name;
The Board;
The Constitution;
Future Fund Governance; and
Transitional Arrangements.

Membership
e Proposed Membership Categories;
& Transitional arrangerments for founding Members; and
® Playing/access rights - transitional periad and beyond.

Financial Due Diligence
o Valuation of each Club's land, as both Clubs will contribute them to the new Club;
o |nitial planning advice;
o Due diligence of each Club's recent and current financials;
e Forecasts (to 2019) of 'stand alone’ financials of each Club;
e Forecast (to 2019) of merged Club’s financials;
o Future Fund forecasts; and
o Taxation implications.

Maee: The Boird and Gencral Commitiza prasent tha reswlts of the dus diliganca In good faith, based on tha bast svailable advice and deta ar ot Avgust 2003

MEMBERS INFORMATION AMD VOTING PACK
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The merged Club will, pursuant to the Corporations Act, be a Company Limited by Guarantee
and not having a Shars Capital,

Name

The Club’s inaugural name will be:

DCOUNTRY GOILF CLUB ~

~ PENINSULA KINGSWOQO)

The name has been chosen as it:

Honours the founding Clubs by including each in the new name;
Reflects the new Club being at the Peninsula site;

Recogrises the marketing value of the Sandbelt brand.

Particular provislions of note to Members are:

The Board of the new Club will comprise up to 12 people: comprising the President, Vice President,
Captain and Honorary Treasurer (“Officers”) and up to eight other members (“ordinary Board members");

For the first three years (for reasons of continuity and achieving the Vision belng voted on by
members) a Transitional Board will be appointed by the Board and General Committee of the
Founding Clubs pursuant to a binding Merger Agreement to be entered into by the Founding Clubs;

The Transitional Board will comprise & members from each of the founding Clubs - with the offices
of President and Vicz President to be filled on an annual basis by rotation between Board members
from each of the founding Clubs;

In the event that any Member of the Transiticnal Board is unable to continue serving as a Director,
the remaining Directors of the relevant Founding Club may choose another person to replace the
former Director:

Follewing the transition period (3-5 years), normal election arrangements will apply, i.e. each year
thereafter the two longest-serving Directors (chosen by lot where there is equality of length)
must retire at the Annual General Meeting, one of whom may stand for re-election.

PROPOSED MERGER OF KINGEWOOD GOLF CLUB AND PEMIMSULA COUNTRY COLF CLUB
iy .
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The Constitution

A copy of the proposed Constitution is able to be viewed on the Clubs’ websites:
www.kingswoodgc.com.au and www.peninsulagolf.com.au

The Future Fand

The starting premise for both Clubs to consider a merger was that the current private members

club model was not sustainable for reasons outlined on pages 8 and 9 of this report and an
20 alternative source of income was required for Clubs to remain viable going forward.

The creation of the Future Fund will provide that additional source of income.

The governance rules are aimed at ensuring a consistent, prudent distribution from the Future
Fund to support the operating requirements of the new Club while aiming to maintain the the
Fund's real value over time.

The Future Fund will ensure the new Club’s long term financial viability and contribute to the
realisation of the Club's vision as a true members' Club with two championship standard golf
courses and state-of-the-art facilities for the enjoyment of Members and their guests.

The net proceeds from the sale of the Kingswood Club land (after payment of all transitional,
30 operational and capital costs, including the discharge of all Club borrowings) will be invested in
the Fund.

The Board of the new Club will be responsible for the management of the Fund. The broad provisions
for the creation, initial funding and accessing of the Fund are contained in the proposed Constitution.
The detailed governance arrangements will be framed in consultation with independent financial
advisers before the Fund is established, prior to the receipt of land sale proceeds.

Those arrangements will include the Fund's defined investment objectives, investment guidelines
and instruments to be used, the delegation of investment authority, and the reporting and
maonitoring arrangements.

40 Each finandial year an amount of up to 3% of the balance of the Fund would be transferable to the
Club for general operational purposes. After this payment, any further accumulated growth of the
Fund in excess of aggregated CPI may also be transferred to the Club if required. Undistributed
earnings would be capitalised and remain in the Fund. Any further access to the Fund beyond
that described here would require the approval of Members.

MEMBERS INFORMATION AND VOTING PACYK
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The following excerpt highlights the projected value of the Future Fund that will underpin
the Club's long-term future.

Future Fund

$55,000,000

$50,000,000 ' .
20
$45,000,000 S o) o
$40,000,000
$35,000,000 4
30
$30,000,000 . . , i _ 1
FY 20

FY17 FY18 FY 19 FY 21 FY 22 FY23

® Projected Value Source: Marged Model for KBC/PCGC

Based on an average 6% return, and projected trading, cash flow and Capex requirements it is
forecast that the Future Fund will not only contribute to annual trading but will grow from $39.4M
in FY17 to $43M in FY19 and 351.1M in FY23. PwC has reviewed our assumptions in preparing
the projections and believe them 1o be reasonably based.

40

PROPOSED MERCER OF KINGSWOOD GOLF CLUB AND PENINSULA COUNTRY COLF CLUR
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10 Sale of Larid and Future Fund ' - S000s
Estimated Sale Proceeds - Dingley Land (szz pg. 25) i d
LR TR R
Costs Associated with Sale o JTRIE S, * o
Transaction Costs/Consultants i 2,100
e-Zoning Costs - Dingley Land 500
Stamp Duty - (Frankston Land Transfer) ' 2,800
Total Costs Associated with Sale - T ° 7 5400
Total Gross Praceeds ; 65,300
20 Payments for Member Benefits e 1. it LT
Founding Member Incentives - Subscription Relief
KGC - Founding Member Incentives - Transition Period i | o2see | i
. PCGC - Founding Member Incentives - Transition Period B R Te00 TR
Founding Member Subscription Relief to FY17 M s il T
Application of Funds to Frankston Site Facilities
Course/Links Upgrades et i ) 1,800
Course Equipment Replacament N | 600
Water Supply Upgrades Eooo 't 3,200
Practice Farility Upgrades % A 1,000
30 KGC and PCGC Memorabilia/Museum £ 1 500 ¢ .
Clubhouse Upgrades® T — Bl e ) 8000 $on, ko
Total Costs of Course & Clubhouse Upgrades e gl 15,100
Total Payments for Member Benefits and Improvements e ”__'1! 18,600
Total Praceeds . - - 3 2l 45,700 |
Furture Fund ot '
Total Proceeds from Land Sale less Member Banefits | 48700
Debt Retirement ' [
Trading Losses During Transition Period - FY15 to FY17 : 2,500
40 Existing Debt - PCCC 3,000
Interest on Debt from Transition Period - FY15 to FY17 1,700
Total Debt from Trading Losses & Transition Incentives 7,200
Net Proceeds to Future Fund | 39,500
e e ——————————————————————__ = =
! May be less subjectio !.'I'.ll'ﬂp duly ruling MNote: AT figures e rounded

! Clubhousa vpgradae will include lacesr roami, bar, dining, pro thop, rmofing, tiehen, et and buggy sharigs and parking

o M gt

e ] e

MEMBERS' INFORMATION AND YOTINGC PACK
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A number of transitional mechanisms to create the new Club were examined. The key drivers
in that examination were to adopt an approach that was the most tax effective and satisfied
all Corparations law requirements.

The transition mechanisms are:

®  To hold a vote of the Members at each Club on Board/Committee resalutions to merge the twa
Clubs (using the steps outlined in this part of the Members' Information and Voting Pack).

- By way of an Ordinary Resalution.

20

o To change Peninsula Country Colf Club from an incorporated Associaticn to a Company Limited
by Guarantee (retaining its assets upon which stamp duty may not be payable subject to ongoing
discussions), and having one shareholder (PKCGC)

- This will require a 75% vote in favour by eligible Peninsula Members who vote and will be voted
concurrently with the merger vote.

30 e To admit all Peninsula Country Golf Club Members to membership of the Kingswood Golf Club;
- For stamp duty savings and incorporation reasons (See below).

- Peninsula Members need only to sign the authority in the voting pack.

® To use the current Corporations law entity (Kingswood Galf Club) as the vehicle for creating
the merged Club
- Reducing potential stamp duty from $5.5m (if both Clubs had been placed into @ new entity)
to an estimated $2.75m by retaining the Kingswood assets in the existing entity (with some potential
for further savings in relation to stamp duty on Peninsula's ossets);

40

e Toapprove (under Corporations law, by a 75% vote in favour of those who vote) a new Constitution
and name for that entity (ie., The Peninsula Kingswoad Country Golf Club Ltd - PKCGC); and

= Both Clubs will be bound to proceed with the Merger once these steps are completed.

PROPOSED MERGCER OF KINGSWOOD COLF CLUB AND PENINSULA COUNTRY COLF CLUB

50 e J7ie
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The Transition Period
The transition period is expected to take between three to five years. It will commence upon the

approval of the merger by the members and conclude at the time when the Kingswood course is
no longer available for play.

Formal arrangements for playing rights will commence on 1st July 2014. Prior to this date, interim
playing rights will be in place.
During transition, all members will have unlimited access rights to both the Dingley and

Frankston Clubhouse facilities during normal service periods. Bath courses and Clubhouses
will continue to operate as normal.

Transitional Playing Arrangements
The proposed merger is a merger of equals. As such, it provides benefits to members from both
clubs during the transitional period and into the future

During transition, members will have Home Club golf rights at their founding club and Visiting
rights at the other club.

A key advantage of the merger is that PCGC offers two championship courses. Analysis of time
sheets from both Clubs over the last 12 months, shows that an immediate merger would provide
time sheet availability on all days other than Saturday, when on some occasions there would be
full fields on both courses.

Following the transition period, tee times will be accessible on both courses, 7 days a week.

£ £ The transition period is expected to
mkebetmntgmmﬁw years. During
transition, members will bave Home

dnb‘ﬁolfﬁghtsattheirfomldin club

and Visiting rights at the other club. .. « -

MEMBERS INFORMATION AMD VOTING PACK
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Transitional Playing Arrangements
§ 7 &2 July 2014 - june 2015
 Member Category Entitlements o
All PlayingMembers | 25 mid wer:lcgames at ather club for use on non main cnmp:ntlun days
Swap darE and bulk visiting times, will be made available
Use of practice facilities
7 da{memhers 15 rounds on weekends i _"r
& dag members 15 rounds on Sundays

2015 - june 2017

Entitlernents

All Plafiing Members

40 mid week games at uther club for use on non main cmﬂpeimun days

Swap days and bulk visiting times will be made avaulable

Unlimited peactice facility access o

Cuests with host club appmual R

20 places in maln mid week competitions at Eau:h hosll: elub for c!her

= - club visitingmembers
7 day members |+ 20 rounds on weekends A
6 day members 20 rounds on Sundays

Membar Catﬂﬁnry

]uly 2017 - June 2019 =

Entitlements

All Playing Members i

Unlimited mid week play for eligible members autside main cumpetmon times

40 places at each host club for visiting members

. during main midweek competitions

Unlimited practice facility access

Cuests at appropriate times

Eligible Members

3 day advance access to limesheets for internet bookings
for Saturday and Sunday

* |fthe transition perlod extends beyond 3 years

il A

O e o 1 Br_r il veactia

FEQPOSED MERCER OF KINGEWOOD COLF CLUB AND PENINSULA COUNTRY GOLF CLUA
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b °
A 7. Membership
Member Benefits

Members at both founding clubs will receive considerable immediate and longer term benefits

from the proposed merger. In acknowledgement of KGC members relocating from Dingley
to Frankston, the benefits reflect that contribution to the merger.

Banefits for KGC Members include:

20 ¢ Subscription relief - there will be a 50% reduction in annual subscription rates as compared to 2013
and no competition fees during the 3 year transition period;
For example, Kingswood founding members’ subscriptions for years 1 to 3 - including no
compeition fees - provide substantial savings over this three year period (savings are based
on fees rising 7.5% per year):
- A full member will save 37,010
- An intermediate member will sove $6,025;
- A weekday member will save $5,360;
- Aveteran weekday member will save 54,652
30 - A couple, who are both intermediate members, will save $12,050:
* Grandfathering of all main playing membership categories;
® Grandfathering use of golf scooters at PCGC;
@ Free practice balls and pull bugey hire a1 KGC:
o Playing rights to 54 holes during transition;
© Full access to both Clubhouse facilities during normal service periods;
® New reciprocals rights to 35 clubs in Australia and overseas;
® Access to accommodation and other sporting and social facilities such as bridge, tennis,
40 bawls and croquet:

@ Two free nights accommodation fer pre-payment of subscriptions; and
© Every Member's tenure and length of Membership to carry forward.

50 MEMBERS' INFORMATION AND VOTING PACK
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2015/2016 | mia;:n:n?

2730 "' gﬁi}_ 1,413 Nﬂgﬂz
2,435 ] 1,260
535 277
1,025 530
630 326
1,050 543
190 93
160 83
su&m ni I 450
d% '- 1,590 823
1,355 701
‘fe.l_ln I:Efm&dllte {50} 1,160 600
__va:Waehdw”{su] 1,040 538
Vet. Social (50 | 80 e =P 41
Vet, Limited (50} | 435 ' 218 225

FROPOSED MERCER OF KINCSWOOD GOLF CLUE AND PEN:N?UL& COUNTRY COLF CLUBR
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Benefits for PCGC Members include:

Subscription relief — Subscriptions will be frozen for three years during the transition period,

Combined with the discounts in years 4-6, this amounts to an approximate saving of $2760
per Ordinary member;

House Levy (currently $300) will be removed;

The Club debt of $30M will be retired;

Playing rights to 54 holes during transition;

Full zccess to the Kingswood clubhouse during transition;
Grandfathering of existing membership categories;

Every Member's tenure and length of Membership to carry forward; and

All existing member benefits to continue.

Long Term Benefits for all include:

In years 4 to 6 all founding members will receive discounts off the subscription rates then
determined by the Board from year to year (15% year 4, 10% year 5, 5% year 6).

All founding members will be members of a Top Tier Sandbelt private golf and country club;
It will be a truly private club for use of members and their guests;
Access to two championship standard courses rated amongst the best in Australiz;

Enhanced facilities - clubhouse, locker rooms, dining, museum, bridge room; and

A finandially strong, viable club, through the establishment of a capital protected Futurs Fund.

Every member of KGC and PCGC has the opportunity to become a proud founding member
of one of the finest private golf and country clubs in Australia.
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10
Membership categories at both Clubs were reviewed by a sub committee which included
members of both Clubs.
The proposed membership categories and transition arrangements are:
¢ No member will be disadvantaged in the transition period;
20 ®  Member tenure and years of membership will be fully recognised;

‘@ 18 categories of membership;

@ Remaining catagories from the Clubs’ existing structures will be retained for founding members
and grandfathered out as they become vacant;

& Entrance fees for new members to be determined by the Board - full ordinary membership
attracting a full fee, other categories attracting a lower entrance fee proportionate to their annual
subscription amounts; and

®_ Once the merger is approved, both clubs will cease intake of new members during the transition
period, with the exception of immediate family and other mutually agreed exceptions, to facilitate

20 the abserption of all founding members into the new club.
The Membership categories in the New Club will be:

Life ~ Younger 31 -39 .

Honorary A fo TG I _Non-playin g

Ordinary Member ' Social ~

Provisional L ' MNon-playing < 40

Country/Interstate > 200kms - 77 “longterm 30/70

Junior 12-17 ) Long term 40/70

Junior 18 - 21 : 50 Year member

40 Intermediate 22 - 25 Long Term 40/80
Intermediate 26 - 30 } Absentee
50 PROPCSED MESGCER OF KINGSWOOD GOLF CLUS AND PENINSULA COUNTRY GOLF CLUE
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Land Yaluations
Land valuations were carried out at both properties on an ‘as is' basis and on a rezoned
Residential basis.

The valuation results are as follows:
Kingswood Golf Club
Valuation ‘as iss  $52 million
Valuation if rezoned Residential: $71 million

Peninsula Country Golf Club
Valuation ‘as is":  $54 million
Valuation if rezoned Residential: $72 million

The KGC valuation of $71M has been factored into the financial modelling undertaken
by PwC for the merged case.

Financials
Following a bid process, PricewaterhouseCoopers Securities Ltd (PwC) was appointed
by the Clubs to undertake a due diligence process which included:

® KGC and PCGC current liabilitles and assets

@ Qperating models until 30 june 2014 and the projected financial position at that time

@ The position for each Club were they to operate ‘as i’ over the next 5 years

& Forecast financial performance of the merged club

& Taxation issues

PwC's work focused on the historical results for Kingswood for the 3 years ended 30 April 2013
and Peninsula for the 3 years ended 30 June 2013, the projections prepared by us for each club
on an 'as is' basis for the 6 years ending 30 June 2019 and the projections for the proposed
merged Club for the 6 years ended 30 june 2019.

PROPOSED MERGER OF KINGSWOOD COLF CLUB AND PENINSULA COUMTRY GOLF CLUEB
= 23
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Pw(’'s Views at a Glance

PwC’s views “at a glance” are that:

e “The medium to long term viability of Peninsula and Kingswood in their current
structures is not financially viable on a stand alone basis.”

i . Based on current trends, Kingswood and Peninsula are projected to operate at a loss
20 of $1.2m and 31.0m respectively by the end of the 2018/2019 financial year;

« “The forecast merger assumptions appear reasonable, with the proceeds from
the future fund providing members with increased certainty over the longer term
financial sustainability of the Merged Club.”
. A strong membership base, cost synergies, annual operating surpluses, no requirement for long
t2rm external borrowings and further potential upside from stamp duty savings; and

s “While the financial reasoning for the merger is sound, there are a number
of non financial considerations for Management and members.”
- Sécuring short term external funding to meet expected cash requirements prior to the sale,
30 managing member numbers during and after transition, achieving the planned sale proceeds
and securing the Club recognition needed to drive future member growth.

Kingswood Golf Club

“Given the declining trend in member numbers and the switch from high to low

fee membership categories, a significant reduction in operating costs would be

required to arrest Kingswood’s declining financial performance. This may be

difficult without reintroducing high entrance fees or reducing service levels to
40 an unacceptable level.” (PwC)

“Management has forecast operating cost increases of only 1.1% p.a. from FY13 to FY13.
Given historical cost increases of c 4.1% p.a. and the relatively fixed nature of the cost
base, there will need to be a reduction in services (e.g. closing the bar on certain days)
and in employee numbers in order to achieve the forecast.” (PwC, Kingswood 'As is' case)

‘ et i e T R i

$0 MEMOCRS' IMFORMATION AMD VOTING PACK

l - 218 =




(]
e

F. 031/060

(W g |
L S

08/MAY/2015/FR1 16:08 Lyttletons FAY No. 6] 3 !

(]
LT
(i y |

~ SECURING OUR FUTURE ~

10
Members - Total OB8H 857 | 807 | 763 |73 .| 683 | 660
Members - Playing . 720 665 | 616 571 532 498
20 Total Subs Revenue - 000s ] 6% | 1603 | 1520 | 1497 | 1435 | 1383
Ave Subs pec PlayingMember - [E8215081 2328 | Zan | 2482 | 2622 | 2697 | 231
e - .
Total Revenue 9688|3516 | 3389 | 3269 | 3195 | 3099 | 3,000
Ogperating Costs : @535 1oso) | 3,523 |.a.s3s)) 0,54 | @5
Trading Profit @) 1 9 | @ss) | 69 | @y | @)
Interest Income/(Expense) 0 29 m @y f o) | @) (293)
Depreciation ¥ @2 | @0 @) | (25 '} po7) | @79
_Operatinig Result =k . f192) | 19§ 567y | (783} | p,0%6) | -f.206)
30 Operating Result E T ne3) | @9) | 568 | 738 | pose) | (1207
Capital Expenditure (10 (213) {430) (957} | (1,002 (855) {IEZ_'._{:II}
Depreciation ; 22 | 2l fpaz o ods | 397 |3
__Other Cash Movements o) | e | @8 | d6n 4 s | ps)
_Net Cash Movement @33 | te24y | p.3aq |ipsig: 0589 | {1,087y
Opening Cash/{Debt) 82 | '_5'95' (25 | (1364) 7| (2.898) | (a,487)
Net Cash Movement 283 | E2qr | 0339 10534 | bsse) | poan
Closing Cash/{Dabt) 1 599 1Sy h.3s4) | 12,868 A {ae8n | (5.574)
40 -
PwC project that if KGC were to stand-alone and continue “as-is” the result would be;
& Fzlling Membership numbers;
® Progressively increasing trading losses; and
® A negative $5.6M cash position in & years.
50 FROFOSED MERGER OF XINCSWOOD GOLF CLUB AND PENINSULA COUNTRY GOLF CLUG
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“Kingswood’s ability to continue increasing subscription rates to offset the decline
in member numbers is limited by the fact that the majority of members are
retirees on fixed incomes.” (PwC, Kingswood 'As is’' case)

The following chart demonstrates members' subscriptions, using historical increases
compared with rates which are required for the Club to trade at “break even";

20 Fufl 7 day Subscription Rate (Forecast vs Breakeven)
8,000

6,918

7,000

6,275

éﬁ,ﬂﬂﬂ

. (el 5,304
o 1 KGswooD :

gs.anu - - o

§ o0

E

3,000
40

2,000 .
M FY12 FY13  FY14  FY1S FY1é6 FY17  FY18 FY19

B Current 7 day full forecast rata linc. GST) 4 Hreakeven est, 7 day full rate lInc. GST)
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10

“Given the forecast negative operating cash flow, the club’s ability to complete
the necessary capex projects, in particular the sprinkler upgrade, is at risk without
additional sources of funding, which may be difficult to obtain due to the forecast
negative operating cash flow.” (PwC, Kingswood ‘As is' case)

“Management’s forecast of a greater than 5% p.a. reduction in membership numbers
Jfrom FY13 to FY19 appears reasonable given the historical trend and the club’s inability
20 to significantly improve its offering to members due to lack of funds for investment.”

(PwC, Kingswood ‘As is' case)

30

40

PROPOSED MERGER OF KINGSWOOD COLF CLUB AMD PEMIMSULA COUNTRY COLF ELVUR
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PwC’s Deisiled Views
Peninsula Country Golf Club

“Peninsula’s forecast is broadly consistent with recent historic trends and overall does not
appear unreasonable. However, it is predicated on the assumption that the club is able

to maintain member numbers and generate c. $140k p.a, in entrance fees. Both of these
assumptions may be challenging in the current environment.” (PwC, Peninsula ‘As is' case)

“Management’s cash flow forecast Indicates that Peninsula will need to extend
the current loan facility beyond its June 2016 expiry and obtain additional external
borrowings of c. $5.1m by FY19 in order to meet its planned capital programs,”
(PwC, Peninsula 'As is' case)

“Cost cantrol has been good over the past two years as most of the increases
have related to payroll costs.” (PwC, Peninsula 'As is' case)

MEMBERS IMFORMATION AND VOTING PACK
= 30 -
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| Peninsula Country Gaolf Club - Stand Alone
Actual Farccast
S000s FY13 . 5
e — P Lo (G 66 [
Merrhers - EFT ; 1,217 3,21
20 Total Subs Revenue - $000s rg ?::,1, 4,531 :}Lﬂ_
Ave Subs per Playing Member -$ [ 3,636.0L 3764 |os3 854
FETT “‘7'“""
* Total Revenue 8930 {9081 '} 9438 [9708
Ogerating Costs h | @200} | f8547.f @907) [Uig2 T_f} L
Trading Profit 82 | B4 f 70 | el smo [0,
Depreciation (1025) }:01,007) - (1.027) ,_nLngé]::-_. (1028}, £ (1,010)
Interest Income/{Expenss) (48)  Fo@17) o) (@50 |-(298) 4 (351) “_;.u:_lg}l
., Operaticig Result (2 | ia10p, ) 1548} «Ea?}j: 348 ﬁﬁ'ﬁ]
: et A ] i S b
30 Operating Result 8 621 !-Ifiﬁ:f 1 (548) "TL_Ej (843) {9—_3'}}
Capltal Expenditure (2,650) | 00): 3 {1,200 1_{33130'] {1,200) '[Egg]
Depreciation 1,025 1,027 “-,EE_’:EE 1028 | 1010
Other Cash Mevements i) (93) LG(@es)i| 46 | 48
Net Cash Movement (1,357) @14 | s ore) |6
Opening Cash/{Deby) 213 i1 (1.878) [TRESZ (3,42)) [¥(4,395)
Net Cash Movement (1,857) S @ oSl e | {6
Closing Cashj{Deby] (1,639} A (2692) | QAT @305) | BN
40 et
PwC project that if PCGC were to stand-alone and continue “as-is" the result would be;
2 Falling Membership numbers;
8 Progressively increasing trading losses; and
8 A negative $5.1M cash position in 6 years.
50 PEGPOSED MERGER QF KINCSWOOD GOLF CLUB AND FEMIMSULA COUNTRY GDNFQLP‘F
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The following chart demonstrates members’ subscriptions, using historical increases
compared with rates which are raquired for the Club to trade at “break even":

Full 7 day Subscription Rate (Forecast vs Breakeven)

5,500 . - 5388 —

Tyl = w0

5,000
e A , N
THE PENINSULA #50%
el Ry LUl CLLY A
£500 — i s L
b

- 5100

£,000

3500 -

3,000

Fin F12 P13 P14 FNS FY16

& Currant 7 day full forecast rate [inc. GSTI & Breakeven ast, 7 day full rate line, BT}

~E e T

o Fopn g '.__.h;"_'g_‘--'.h

MEMBERS" IMIORMATION AND YOTING PACK
- 31 -

e v






e s TrSAan FE P
08/MAY/2015/FR1 16:09

|
L

(=
—
=3
o
o
4T
el
o
=
i
)

[_ . I S e SR e 227
1

KINGSWOOD THchP ENINSULA

WTRY BOLF CLED

coLp CLUE

“The financial viability of Peninsula and Kingswood in their current structures is not
viable without significant injection of capital. Both Clubs are expected to generate
operating losses over the coming years. While the proposed merger appears to be in
the best interest of members based on the financial forecasts, there are a number
of considerations that will need to be appropriately managed.” (PwC, Merger Case)

: “Management's revenue assumptions during the transition period appear reasonable
E’ and reflect a degree of conservatism.” (PwC, Merger Case)
i

“Management’s forecast allows for substantial cost increases, particular to course
maintenance, during the transition period, which appears reasonable and will enable
i Peninsula to be developed into a tpremier club’” (PwC, Merger Case)

“Management's forecast EBITDA for the merged entity appears achievable based
on the assumptions included within the forecast.” (PwC, Merger Case)

I
%
30 1 ' The merged entity’s balance sheet post merger will primarily comprise the future fund
) asset as well as PPE at Peninsula, with no external borrowings required following the
land prnceeds. (PwC, Merger Case)

MEMBERS" INFORMATION AND YOTING PACK
T
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Peninsula Kingswaod Country Golf Club
Forceast
S000s EYI4 | EYIS | FY16 | FY17 | FY18 | FY3D
-Members - Total n2472°54 2375 | 2278 | 209 | 207 4 2023
Total Subs Revenue Lo an?” '_'4, - 4476 | 4726 . 5015
_Ave Subs pec Member - § .| 81986 152009 $2135 | 32343 1 52479
20 ; = . UL pereat-as | e e ATV [
Total Revenue 1 10,536 F]Pj?ﬁ 10,213 9868711 10,572
Operating Costs A Aoy 225yt 012,653) |:10,300) §10,728)
Trading Profit Cf 378 F1875) | (2.440) | @32)is| (156)
Interest Income{Expense) T (486 [931 (1530 |50 .1 45
Defreciation 1525 Lhandl | 084 |i.786) | 0.693
Operating Rasult 3 1 (3389) | (a774) | (6,054) | (268 | (1,304)
Transaction Costs (300) {200) | (400) |. .
Future Fund Income _ 1. . )} S A W 13 ] .2363 1. 2424
Net Income B (3.689) | (4.974) | (5.454) 195 | &7
30 Nat Incorre ' ST 13689 [ o) | 559 | 195 | 670
Net Proceeds from Land Sale & | 66,200 3
Capital Expenditure . (5,300) | (5:800) | (3.700) { (700) | (750)
Depreciation 1,525 1,97 2,084 L?Eﬁ; 1,693
_Other Cash Movaments 1538 262y | 2357 576__4 113
Net Cash Movemeat b .@oon 1@l | eossr §T1857 | 1726
* Opening Cash/(Debt) O | i 7] (2.485) |(10/487) | (19.606) | 40,881| 42,738
Net Cash Movement @oozy |'pNg) | 60487 | 1857 | 1726
Closing Cash & Future Fund Balance f{Debt) _1p0.437) [(1950¢)| 40881 | 42738 | 44464
40

PwC project that if the Merger were to proceed, the result would be;
® Steady membership numbers once the merged Club is at the Frankston site;
® Positive trading and cash flow; and
‘@ Anincreasing Future Fund from $39.4M in FY17 to $43M in FY19 and $51.TM in FY23,

FROPOSED MERGER OF KiNGEWOOD GOLF CLUB AMD PENMINSULA COUMTRY COLF CLUSZ
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 Future Fund - L i 30981
Sub Total Cash and Cash Equivalents R - JUZET] 4088
Other Assets 137 e | T238 140 1450 | 1,504
Land - Dinglay - Re-Zoned Value g]:ﬁ‘,;p;ﬁ 70,700 v?D,?*g?_ | *:;'v;:r <
Land - Frankston - Golf Course Use/Zoning  {-#54,000 | 54,000 | 54,000 54,000 54,mu il 54,000
Plant & Equipment ¢20007%| 2100 | 2200 2300 }i:2400 /| 2500
Land & Building Improvements - Frankston |-, 1 | e 4
Clubhouse Improvements R 3,000 joo | 8,000 ‘ﬁl:ﬁ'.‘l'%- 6,480
Water Infrastructure 743 1% 1,600 3200|2880 2592
Practice Facilities end 4 1,000 999 810
Memorabilia Room - Clubhouse o 500 | 4507 405
_ HRUS G e ,";‘,_:". i ,\
Total Assets 128,027 132683 292 | 12018 | 112755
i i S L
Debt £3985 5] 11,362 s B
Other Liablities L Sad2 | 4T 3892 | 4508 | 4655
Total Liabilitles ) g?z"?“ 16,643 3892 |7AS8TH 4655
Net Assets - Proforma Estimate 18,8007} 116,000 "Mi2.400 | 107.400 | 710750074 108,100
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The taxation treatment of the new Club and its assets and income are an important part
of the due diligence of a merger.

PwC have undertaken a due diligence of:

The current income tax exemption status of the founding Clubs; and have also advised in relation to
The taxation arrangements to apply to the merged Club.

They kave advised that:

Income Exempt Status —Existing Clubs
PwC is satisfied that both founding Clubs comply, from a corstitutional and operational point
of view, with the relevant Taxation Ruling (TR 97/22) that provides income tax exemption.

- That ruling requires satisfaction of three tests:
- It is not carried on for the purpose of profit or gain to its members;
- It must be for the encouragement of a game or sport; and

- That encouragement must be the club's main purpose

Tax on Land Sale Proceeds and Future Fund Income

Based on initial discussions with the ATO, the income tax exempt status of the new
Club should not be voided in relation to any gain from the sale of the Dingley land nor
from the earnings income of the Future Fund ie no tax liability on either:

Stamp Duty

Based on Initial discussions with the Victorian State Revenue Office, and having regard to the
transitional arrangements to give effect to the merged Club, it may be possible to manage the
merger 5o that no stamp duty is payable. A farmal private ruling to confirm the stamp duty payable,
if any, in relation to the proposed merger steps will be sought from the V5SRO in the event that the
proposed merger proceeds; and

Note: The financial assumptions adopted incorporate a stamp duty obligation of $2.8m, calculated by
reference to the Frankston land. If it transpires that this tax is not payable, the merged entity would be
$2 8m better off which may resultin an additjonal $2.8m being available in the Future Fund. We do nat
artticipate that a duty liability will arise in relation to the land at Dingley (currently held by Kingswood).

FROPOSED MERGER OF KINGSWOOD COLF CLUB AND PEMINSULA COUNTRY GOLF CLUB
- A7 .
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The Directors of KGC and the General Committee of PCGC (the Boards) are unanimously
proposing a merger of the two Clubs. H is appropriate that the main pros and cons of the merger
be presented as they appear to the Boards,

This section addresses that issue. It does not however, attempt to address all issues that individuals
rmay personally consider to be the pro's or con's of the merger. It addresses only those matters
which the Boards of the two clubs consider to be the principal and most significant matters.

Members are invited to read this section in conjurction with the full Information Pack which has

been prepared to assist members to make a properly informed judgement on the resclutions
befare them.

Pras
@ The quality of the offer to members
_® The long term strength and viability of the merged Club

© The merger will create a leading, truly private golf and country club for the fourding members from
both clubs.

& The new Club wil comprise two championship first grade Sandbelt golf courses, state-of the-art
facillties and a strong financial base.

& Grandfathering of membership categories will ensure no disaduémage to any member

& Transitional access to 3 courses and all clubhouse facilities at both sites
® Vouchers and free accommoadation offers
@ Playing access at other leading Sandbelt courses

® Access to a wide range of Australian and overszas reciprocals

® The merged Club will offer long term financial security in an increasingly difficult commercial
environment for the private golf club market.

® The future fund will enable long term planning and provide the resources to continually enhance the
Club without additional calls on members to achieve the Club's strategic objectives.

® Subscription savings - lower subscriptions in the merged Club than at the individual Clubs if they
were to continue

T rema -—

® |n years 4 to 6 all members - founding members from both Clubs - will receive discounted
subscriptions: 15% in year 4; 10% in year 5; and 5% in year 6,

MEMBERS IMFORMATION AMD VOTING PACK
« A -
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Comns

® The eventual closure of the Kingswood site

Relocating all merged Club activities in due course to the Frankston site

The risk of a drop in the KGC land valuation might result in a reduced future fund
Both Clubs will cease to exist in their current form -

20 Potential tee time pressure if transition poorly managed

~ IN CONCLUSION
Inthe opinion of the KGC Board and the _
PCGC General Committee, the benefits of the proposed
~merger considerably outweigh any detriments.

30

40 The merger offers to all members of the founding Clubs
a sustainable, premier Club amongst the best in Australia,

in contrast to the threat of deterioration for both Clubs and
the risk of either closure or mediocrity in the longer term.

50 FROPOSED MERGER OF KINGSWOOGD COLF CLUB AMD PENINSULA COUNTRY COLF CLUR
N 1
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10. Merged Club Strategy

The Board of the new Club will have as it's primary strategic objective over the next decade the
achievernent of the Vision articulated in this document.

While the precise actions to achieve this will be the respansibility of the Club’s Board aver
that period it Is envisaged that the achievement of that Vislon will have three phases:

® Establishing the essential building blocks for success

o Completing the key companents of the Vision, and

® Emerging as a top tier Sandbelt private golf club

Phase 1 — Preparation and Early Transition
The first three years will be focussed on establishing the building blocks for the new Club.
They will include:

Structure - Implementing the new corporate structure and the associated governance arrangements.

Unmification - Engaging with members to build a unified club reflecting the high standards appropriate to
a leading private golf club in Australia.

Funding - Securing transitional funding for the club's course and facility upgrades that will be repaid
from land sale earnings.

Land Sale - Gaining the requisite approvals for the rezoning, sale and redevelopment of the Dingley
site and securing a satisfactory sale outcome, so as to guarantee the long-term financial security of the
merged club.

Courses - Establishing a plan, costings and implementation schedule for the courses which will lift them

to championship standard while being playable by all. Commence initial upgrades, including a water
solution.

Facilities - Establishing a plan, costings and implementation schedule for the enhancement of the
club’s facilities including the cubhouse, museum, lacker rooms, practice areas, pro shop and storage.
Commence initial upgrades.

Enjoyment - Getting to know each other through a program of members golfing and social events whilst
enjoying the three courses and their facilities.

MEMBERS' INFORMATION AND VOTING PACK
. AQ -

50 F. 044/060
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Phase 2 - Substantive implementation
The second three year period will be focussed on completing the key components
of the Vision. They will include:

Funding - Receiving funds from the sale of the Dingley site land, repaying the transitional loans
and investing the residual funds in the Future Fund, within governance provisions set in the club’s
constitution.

Unification - Continuing to build a unified club which reflects the standards appropriate
to a leading private golf club in Australia.

Consolidation - The new Club consolidated at the Frankston site.
Courses - Completing the upgrade of the courses.
Facilities - Completing the upgrade of the Club's facilities.

Golf - Implementing the new Club's golf program.

Phase 3 =~ Emergence 2s a Top Tier Sandbelt Private Golf Club
The next three years will see the emergence of the new club as a top tier Sandbelt private
golf club.

® Both courses will be rated as amongst the top courses in Australia.

® A strong membership base from founding Clubs will be strengthened by strong demand
from prospective members, culminating in a waiting list and a competitive entrance fee.

o A Club with high standards but renowned for its friendly, welcoming atmasphere, pride,
camaraderie amongst members, respect for staff and a social conscience.

e The Club generating a trading surplus, having a strong balance sheet, no borrowings
and a substantial Future Fund.

PEOPOSED MERGER OF KINGSWOOQD GOLF CLUB AND RPENINSULA COUNTRY GOLF CLUSB
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11. Resolutions for Members |
of the Respective Clubs

PCGC Resolutions to be put to the members of PCGC on 17 September 2013,

(a) Ordinary resolution (Simple majority):
1. “The Committee is directed and empowered to give effect to the merger of the Club
with Kingswood Golf Club, as deseribed in the Information Pack distributed to members
for the purpose of this meeting.”

(b) Special resolutions (75% majority)

1. "“The special resolutions contained in items 2 and 3 below are conditional gnd take effect
only upon the successful implementation of the merger of Peninsula Country Golf Club
(PCCC) with Kingswoad Golf Club, as declared by a resolution of the Committee of
PCCC on or before 31 December 2013. In the event that the PCGC Committee makes
no such declaration, then the resolutions below are void and of no effect whatsoever”

2. “The Committee is directed and empowered to apply to the Australian Securities and
Investments Commission to register the Club as a company limited by guarantee and
without @ share capital, the name of which is ‘Peninsula Country Golf Club Ltd’ ™.

3. “The canstitution of Peninsula Country Golf Club Ltd is the document entitled
‘Constitution of Peninsula Country Colf Club Ltd' signed for identification by the
President of the Club and presented to the members at this meeting.”

Ordinary resolution to be put to the members of Kingswood Golf Club
at special general meeting to be held on 17 September 2013.

1. *The Boord is directed and empowered to give effect to the merger of the
Club with Peninsula Country Colf Club, as described in the Information Pack
distributed to members for the purpese of this meeting.”

MEMEERS' INFORMATION AND VOTING PACK

» A2 .
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~ SECURING OUR FUTURE ~

10
€.  Special Resolutions to be put to the members of the merged Club (i.e. KGC)
at a special general meeting of members to be held in October or November 2013.
1. “The inaugural name of the merged Club shall be Peninsula Kingswood Country Golf Club
and accordingly the name of the company is changed to 'Peninsula Kingswood Country
Golf Club Ltd" ",

20 2. "The constitution of the company is the document entitled ‘Constitution of Peninsula
Kingswood Country Golf Club Ltd" signed by the Chairperson of the meeting for
identification and presented to the members at this meeting"

30

40

PROPOSED MERCER OF KINCSWOOD COLF CLUER AMD PENINSULA COUNTRY GOLF CLUB

50 o



Lyttletons

I\LIN(_;SH’UUI) B EEE SR NN S SN

{ TN 0 [ W R sl

Consultants

Financials

Kingswood - Forecast Income

Statement

Kingswood - Balance Sheet

Kingswood - Cash Flow Statement

Peninsula - Farecast Income

Statement 49

Peninsula - Balance Sheet 50

Peninsula - Cash Flow Statement 51

Merger Case - Forecast Income

Statement 52
Merger Case - Balance Sheet 53

Merger Casc - Cash Flow Statement 54




10

20

30

40

50

Lyttletons

1. Appendix Consultants

Professional advice and assistance was obtained from:

Financial due diligence, financial modeling and taxation:

¢ PricewaterhouseCoopers Securities Ltd

Governance and related legal issues:
® Mr Norman O’Bryan AM SC

Valuations:
e Rann Property Consulting

® Charter Keck Cramer

Planning Issues:
e Robert Luxmoore Project Management
@ Tract Consultants

Flora and Fauna issues:

¢ Ecology and Heritage Partners

Stormwater and related service issues:
@ KLM Spatial

Golf industry advice, strategic aspects and project management:

& Sport Business Partners

Preparation for and conduct of the Merger Vote:
o Computershare Investor Services Limited

Graphic Design:

o Spike Creative

Printing:

e Computershare Communication Services Limited

PROFOSED MERGCER OF KINGSWOOD GOLF CLUB AND PEMNINSULA COUNTRY GOLF CLUB
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Kingswood - Forecast Income Statement

Sin000's
REVEMUE
Subscription Revenue
Hospitality Sales
Creen Fees /| Competition Feas
Proshaop Sales
Other Revanus

FY1l | FY1z | FY13 | Fy14 | Fvis | Fvae | iz [ Fvag | Fvis

i

’ Actual i Forecast

Total Revenue

COST OF SALES
Hospitality COS
Prashop COS

Total Cost of Sales

Gross Profit

EXPENSES

Hospitality Expenses

Proshop Expenses

Course Maintenange Expenses
Adrmin & Match Expenses

Total Expenses

EBITDA (before one-offs)

Transaction costs

EBITDA

Interast incame

Source Mlmlpm:mird'mulm.ﬁw Mode! (updated) snd PwC Analysis

i | E ¢ .'"l'
s 4 B

Thate: Lrks the merged co foresast azsumotions In which subseription revanue is based an opening ro. ol memibers in 2 given pear,

‘tha standalone forzcast 15 based on average ma. of membars which bs reasonable ghven tha prasence of new member rvenues recenved pro-rts during the reer

MEMBERE INFORMATION AND VOTING PACK
o WE a
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Kingswood - Balance Sheet

Sin000’s
CURREMT ASSETS
w
Investmenlts
[nventories
Other current assets
Total current assets

._
L
()
K,
L
[ )
[ s |
[ 1]
=
ek
—
Ly
3
¥
=

240
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1 i Ei.’l'

Actual | Forecast
'1fnpr_-12_| Apr-13 | Apr

NOH-CURRENT ASSETS

_Property, plant and equipment

Total non-current assets

Total assets

CURRENT LIABILITIES
Trade Craditors
Unsecured notes

Annual leave provisicn
Subseriptions in advance

_ Other current llabMies .. e

Total current liabilities

HOMN-CURRENT LIABILITIES
Centificate of depasit No.

KGC Certificate of Deposit RedemptionA/C
Long service leave provision

~ Total non-currant liabilities

Total liabilities

Soures: Management infarmation, Kingwood Model [updated) and PwC Analysls

PROPOSED MERGER OF KINCSWOOD COLF CLUE AND PENINSULA COUNTRY COLF CLUSR

- 47



08/MAY/2015/FR1 16:12 Lyttletons

R ©

FALE ELWE

Kingswood - Cash Flow Statement

Actual Forecast

$in 000's (Y11 | | FY12 | FY13 ranFnslrnﬁ FY17 | FY18 | Fyi9

Net Operating Profit (Befare Interest) L ) " : E - ]
10 Change In Working Capital E 50

Add Back Depreciation 218

Crther

Operating Cash Flow

Intarest Income
Lass Capital Expenditures
Change in Work In Prograss

I Other e
Investing Cash Flow (Bl)a (134)
20 Net Movement in Borrowings '. SO (50)

Movement in Investments
Financing Cash Flow

Source: Management information, Kingwood Modal {updated) and FeeC Anakvsis

30

40

MEMBERS" INFORMATION AND VOTING PACK
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Peninsula - Forecast Income Statement

Actual Forecast

$ in 000’ (FY11 | FY12 | FY13 | Y14 ] FY15 | FY16 | FY17 [ FY18 | FY19
.“ml R —x T | P : s
Subseription revenue
Haospitality sales
Proshop sales

Green foes
Accommadation revenue
Entrance fees

Other revanye

Tetal Revenue

COST OF SALES
Hospilality COS
Proshop COS
Total Cost of Sales
20 GCross Profit

EXPENSES
Links expenditure

Admin & marketing

Hospltality Expenses

Proshop Expenses
Accommodation E:J.';enditure
Total Expanises =
"EBITDA (before one-offs)
Trarsaction costs

EBITDA

30 Met interest

Mﬂmmn

10

Suur-z M anagnm ent infarmaticn and PwC .ﬁ.n:l:.-sis
*Mote: Unliks the mesged co forecast assumpiions in which subscription revenue [s based on opening no. of membars In 3 given year, the standalane
farecast is based on average mo. of members which is reasonable given the presence of new member revenues received pro-rata during the year,

40

PROPOSED MERGER OF KINGCEWOOD GOLF CLUB AND PEN[MSULA COUNTRY GOLF CLUB
. 49 .
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Peninsula - Balance Sheet

: Actual | Furecast
$in 000’s | Apr-12 | Apr-13 | | Apris
CURREMT ASSETS ' B 00 :
10 Cash and cash equivalents
Trade and other receivables
Inventaries
" Total current assats

NOM-CURRENT ASSETS
Property, plant and equipment

1,232

10,238 |2

Investments
Receivables 160
“Total non-current assets
Total assets
20
cunxm_n LIABILITIES
Trade and other payables
Empleyee benefits
. Deferred income,
Total current liabilities
HDOMN-CURRENT LIABILITIES
Interest bearing lizbilities
~ Employee benefits
Total nan-current liabilities = )
30 ' Total liabilities o4
Net assets I .
.f;_'-—i".._.' -I.E'E"tff."" :11:: o O A o e I R e T e b i
Source: Management infarmation, Parlnsula Mode! [updated) and PwC Analysis
40

MEMBERS INFORMATION AMD VOTING PACK
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Appendix Financials mmm

Actual f ~ Forecast
$ in 000's FY1 I EY12 | FY13 | FY14 | FY15 | EY16 | FY17 | FY18 | P19 |
Met Operating Profit : /!
{Before Interest and Tax)
ADD/(LESS) INYESTING
& FINANCING ACTIVITES
Profit on disposal of
non-current assets
ADD/(LESS) NON CASH ITEMS
Add Back: Depreciation
Change in Net Working Capital
Amounts set aside to
employee provisions

Net Operating Cash Flows

Interest Income
interest Expense
Capital Expenditures

Proceeds from disposal
of non-currentassels

Net Invasting Cash Flows
Net Movement in Borrowings
Movement in |nvestments

Nn’t Fimn:lngcash Flows

Source; Managament Informatian, Peninsula Madel (updated) and PwC Analysis

PROPOSED MERGER OF KINGSWOOD GOLF CLUB AND PENINSULA COUNTRY COLF CLUSB
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xaigswoon | THE rPRINSULA Appandlx Financials

Actual| Forecast
Sin 000’s | FY13 | EY14 | FY15 | FY16 | FY17 | FY18 | FY19

Subscription revenue
Hospitality sales

Proshop sales

Creen fees j Competition fees
Accommodation revenus
Entrance faes

Other ravenue

Total Revenue

COST OF SALES
Heospitality COS
Prashog COS

Total Cost of Sales

~Accommodation E:pendtture

Gross Profit

expeERsES .-
Links expenditure (3.192) §
Admin & marksting | (2,089) [
Haspitality Expenses ;
Proshop Expenses

Total Expenses

EBITDA (before ane-offs)

Transaction Casts
Cainffloss} on Sale of Assets

‘EBITDA

Met interest
Future fund income
Depreciation

Operating surplus/{deficit) bf tax
Tax

Source: Management Information and Pl Analysis
“Mate: Unfies the standalone forecast assumplions in which subscription revenue is based on average no. of members ina fwan year,
the me-ged co larecast is based on cpening no. of members which is reasonable given the absence of naw member revenuesrecebed mid-year,

MEMBERS' INFORMATION AND VOTING PACK
o - 2
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Appendix Financials

Sin000s
CURRENT ASSETS
Gash.

Trade and other receivables

Investmenits
[nventory
Other current assets

Mercer Casg_:_ﬂﬂalaqgg 5I_1eet : :

SWDGD

“" WorL THP. EEHIHSULA

Fomcast

“Total current assets

NOM-CURRENT ASSETS
Plant, Property & Equipment
Future Fund Asset

Other Mon-Current Assets

Total non-cursent assets

Total assets

CURRENT LIABILITIES
Trade Creditors

Employee benefits
Deferred Income

Other Current Liabilities

1,007

(1.462) ¥
(516)
(4,333)

Total current liabllities

NOM-CURRENT LIABILITIES
Borrowings

Certificate of Deposit
(net of redemption)

Employee benefits

(1,340
(160)

(227)

Total non-current liabilities

Net assets

Saurce: Management Infarmation, merged co madel and PwC Analjsls -

PROPOSED MERGER OF KINGSWOOD GOLF CLUB AND PENINSULA COUNTRY COLF CLUE
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Merzer Case - Cash Flow Statement

Forecast
FYM] FY15 | FY16 l FY17

| Actual
| FY13 _

Sin00D0's
Net Operating Profit {Before Interest and Tax)

ADD/(LESS) INVESTING &
FINANCING ACTIVITES
Profit on disposal of nan-current assets

ADDJ(LESS) NON CASH ITEMS
Add Back: Depreciation
Change in Net Working Capital
. Amcunts set aside to employee provisions
Net Operating Cash Flows

Interest Income

Interest Expense

Capital Expenditures

Proceeds from disposal of non-current assets
_ Taxes gaid
“Net Investing Cash Flows

Met Movement in Borrowings
Net Mavament In Investments {Excluding FFL

058/060
247

Appendix Financials

| FY18 | FY19

(2,218) |

Net Financing Cash Flows
Total Change In Cash [before F.Fund)

Future Fund Income Withdrawn as Cash

Cash Shortfall{ (Excess) Withdrawn
Jlinvested) in FF

Net Future Fund Cash Impact

Debt Drawdown for Minimum Cash

MEMBERS INFORMATION AND VOTING PACK
- 34 -
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IN THE HIGH COURT OF AUSTRALIA
MELBOURNE REGISTRY No. 44 of 2015

BETWEEN:

WILLIAM FALKINGHAM
Applicant

-and-

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED

(ACN 004 208 076)
Respondent

EXHIBIT COVERSHEET

This is the Affidavit of Marcus Geoffrey Willison sworn 2 September 2014
referred to in footnote 4 of the Applicant's summary of argument dated 17

April 2015,

Filed on behalf of the Applicant
Prepared by:

Lyttletons Lawyers

2/128 Centre Dandenong Road
Dingley VIC 3172

Telephone: 8555 3885
Fax: 8555 3865

Ref: Pranesh Lal
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

~-COMMERCHAEAND-EQUIT-DRISON—
COMMERCIAL COURT
No. S Cl 2014 04329

IN THE MATTER OF

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075) (formerly known
as KINGSWOOD GOLF CLUB LIMITED)

BETWEEMN:
WILLIAM FALKINGHAM
Plaintiff

and
PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075)

Defendant

AFFIDAVIT OF MARCUS GEOFFREY WILLISON

Date of document; 2 September 2014
Filed on behalf of: The Defendant Solicitor's Code: 230
Prepared by: DX 258 Melbourne
Maddocks Tel: (03) 9258 3555
Lawyers Fax: (03) 9258 3666
140 William Street Ref: 6175682
Melbourne VIC 3000 Attention: Gina Wilson

E-mail Address: gina.wilson@maddocks.com.au

|, Marcus Geoffrey Willison of 8 Exhibition Street, Melbourne in the State of Victoria, Partner,

make oath and say as follows:
1. | refer to my affidavit sworn on 25 August 2014 and filed in this proceeding.

2. | make this further affidavit from my own knowledge save where | state to the contrary.

Where | depose to matters on information and belief, | believe them to be true.

3. On 29 August 2014, final offers were submitted by the 4 preferred bidders based on the
key criteria of Peninsula Kingswood Country Golf Club Ltd, together with marked up

contracts.

[E175GEZ: 134TTI00_1]

Aotez Mavand Wlliae |
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4. Now produced and shown to me and marked "CONFIDENTIAL MGW-2" is a true copy of
the best and final offer received from one of the preferred bidders dated 29 August 2014,
That offer is only valid for a period of 30 days from the date of the offer.

5. The details of the offer are confidential and highly commercially sensitive, and any
disclosure of this information in the market place will be extremely detrimental to the

current sale process.

SWORN at Melbourne in Victoria
on 2 September 2014

Befare me: Signature of deponent

Signature of person/taking affidavit

STEPHEN PAUL D'ARCY
140 William St Melbourne 3000
An Australian Legal Practitiones

within the meaning of the

Lagal Prodession Act 2004,

[6175682: 13477100_1]
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISON
COMMERCIAL COURT
No. S Cl 2014 04329

IN THE MATTER OF

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075) (formerly known
as KINGSWOOD GOLF CLUB LIMITED)

BETWEEN:
WILLIAM FALKINGHAM
Plaintiff

and
PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075)

Defendant

AFFIDAVIT OF MARCUS GEOFFREY WILLISON

Date of document: 2 September 2014
Filed on behalf of: The Defendant Solicitor's Code: 230
Prepared by: DX 259 Melbourne
Maddocks Tel: (03) 9258 3555
Lawyers Fax: (03) 9258 3666
140 William Strest Ref: 6175682
Melbourne VIC 3000 Altention: Gina Wilson

E-mail Address: gina.wilson@maddocks.com.au

This is the exhibit marked "CONFIDENTIAL MGW-2" now produced and shown to Marcus
Geoffrey Willison at the time of swearing his affidavit on 2 September 2014,

Befare me:

Signalture of person takin

STEPHEN PAUL D’ARCY
T40 Wiliam St Melbourne 3000
An Australian Legal Practitioner

within the meaning of the

Lagal Profession Act 2004,

Exhibit CONFIDENTIAL MGW-2
Letter from one of the Preferred Bidders dated 29
August 2014

[B1756A2: 13477100_1)
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PROSERTY AustralianSuper

29 August 2014

STRICTLY PRIVATE AND CONFIDENTIAL

RFF Infill Development Opportunity

Attr; Marcus Willison

Ernst & Young (Emst & Young Real Estale Pty Limited)
Level 23, B Exhibition Strest

Melbourme VIC 3000

Dear Marcus,

Best and Final Offer
‘Kingswood Golf Club’, 179-217 Centre Dandenong Road, Dingley Village, Victoria

Referance is made to ISPT's non-binding exprassion of interest datad 23 June 2014, Australian Super binding
Request for Preposal dated 8 August 2014 and your invitation to paricipats in Best and Final Offer phase (BAFO
Phass},

We reconfirm Australian Super together with ISPT will pariner for the acquisition and development of the site, We
confirm we have undertaken further due diligence during this Phase and have satisfied ourselves to the number
af uncertainties relating to the enviranmental constraints imposed by the adjoining landfill site and its subsagquent
impact on yield.

We have further considered the Vendors preferred terms as detailed in the mark-up Contract provided during the
Phase and accordingly submit our best and final offer for the purchase of the site that will pravide the Club
certainty of outcome and alse significant value upside based an rezoning and further value upside based cn a
minimum rezoning oulcome being schieved. Accordingly we submit the following for your consideration

Best and Final Offer

Purchase Price Up to $125,000,000 (excluding GST) inclusive of the maximum Subsequent
Payment

Daposit $20,000,000 [payable on exchangs)

Intarim FPayment $70.000.000 (payable at Settlement to occur 3 years from excha nge)

Final Payman $25,000,000 (payable 3 years from Rezoning)

Subsequent Paymant Up to $10,000,000 calculated at 54,504,505 for aach hectare of Developable Land

or pro rata for a part thereof if and to the extent that the Minimum Developable
Area is greater than 41,48 heclares bul capped at $10,000,000 {payable 4 years
from Rezoning)

Equity Letter of Comfort AustralianSuper will be prepared to provide an Equity Letter of Comfort in support
of the purchaser's obligations under the Contract in the form provided to Tan
Farners on 27 August 2014
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We confirm:

1. The Internal Investment Committee of AustralianSuper has reviewed the Offer, fully supports and
approves AustralianSuper's submission of the Offer and acknowladges the Offer will be binding on

AustralianSuper,
2. AustralianSuper has all necessary approvals required to make the Offer and to consummate the

transaction contemplated in the Offer on the terms and conditions outlined in the Offer: and
3. AwustralianSuper has the necassary funds available to fully satisfy ail obligations which will arise should
the Offer be accepled.

We lock forward lo discussing this further with you. Should you require clarification of any matiers raised please
contact Matt Abletherpe, Development Manager ISPT Ply an (03) 8501 6681, David McFadyen, Fund Managar
ISPT Pty on (03) 8601 66589 or the undersigned on (03) BE48 3912,

This letter and the slatements contained in this letter are provided solely for the purposes of the Offer and may
not be used for any other purpose or relied upon by any third party.

This offer is valid for a period of 30 days from the date of this letter.

Yours faithfully,

Jack Mc gan
Head of Property

254
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IN THE HIGH COURT OF AUSTRALIA No. M31 of 2015
MELBOURNE REGISTRY
BETWEEN: _ FlLED
RAA An4
WILLIAM FALKINGHAM 0 1 MAY 201
| b =T Applicant
-and- THE KEGISTRY AL COURNZ ]

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED
(ACN 004 208 076)

Respondent

RESPONDENT’S SUMMARY OF ARGUMENT

Part [: Why special leave should not be granted

L,

The application for special leave seeks to review the exercise of the broad judicial
discretions associated with the making of orders under s 233 of the Corporations Act
2001 (Cth) (the Corporations Act) and the grant of declaratory relief. The trial judge and
the Court of Appeal unanimously and correctly concluded that the applicant should not be
granted the relief he sought. Those conclusions were based on the factual findings that
were made in relation to the applicant's delay in bringing the proceedings and the adverse
consequences of this delay for the respondent, members of the respondent and third
parties. These conclusions constitute an exercise of discretion in light of the particular
facts of the case. The application for special leave raises no question of general

application or public importance.

There was no issue before the trial judge and the Court of Appeal as to the principles to
be applied to the relief that was sought. There was no contention that the grant of relief in
relation to oppression and the making of declarations was not discretionary, nor that
delay was not a relevant matter to take into account in determining whether to grant such
relief. The applicant submitted that the trial judge had made a number of errors in his

analysis of the delay issue. The Court of Appeal addressed and rejected these arguments.

Filed on behalf of the respondent Solicitors Code: 230
Prepared by Tel: 03 9258 3555
Maddocks Fax: 03 9258 3666
140 William Street Email: gina.wilson{@maddocks.com.au
[8175682.001; 14676216_1)Melbourne Vic 3000 Ref: 6175682

255
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Insofar as the applicant now contends that different considerations should apply to
appeals which involve a consideration of whether a defence of laches was made out at
trial, no such argument was advanced before the Court of Appeal. On the contrary, the
applicant himself submitted that the principles in House v The King (1936) 55 CLR 599
were to be applied when reviewing the trial judge’s decision to refuse relief. Moreover,
the nature of the appellate jurisdiction of the Court of Appeal of the Supreme Court of
Victoria as provided for by s 75A of the Constitution Act 1975 (Vic) and s 10(1)(a) of the
Supreme Court Act 1986 (Vic) is not in doubt.

The applicant contends injustice arises from the decision of the Court of Appeal; but that
contention is primarily grounded in the fact that his arguments in relation to the grant of
relief were rejected by the trial judge and the Court of Appeal. The trial judge and the
Court of Appeal were correct in rejecting those arguments. None of the arguments raised
by the applicant supply any reason why it is in the interests of the administration of

justice that special leave be granted.

Part 1I: Factual issues in contention

5.

The factual background set out in the applicant’s summary of argument should be

supplemented with the following additional matters:

(a) On 26 August 2013, an information pack was circulated to the members of the
Kingswood Golf Club Limited (Kingswood) which explained the details of the
proposed merger with the Peninsula Country Golf Club (Peninsula) and notified
members of a special general meeting to be held on 17 September 2013." The key
features of the merger as explained in the information pack were the sale of the
Kingswood golf course located at Dingley, the repayment of debt, and the creation
of a “future fund” which (it was projected) would secure the long term viability of

the combined club.”

(b)  On 17 September 2013, 63% of Kingswood members at the meeting voted in
favour of an ordinary resolution that the board of Kingswood be directed and

"TI[7.

* 71 [8]-[10] and [106]; CA [23].

[6175682.001: 14676216_1]
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(c)

(d)

(e)

(0

(2

(h)

3.

empowered to give effect to the merger of Kingswood with Peninsula in the

manner described in the information pack.’

On 29 October 2013, the membership of Kingswood (which by this stage included
1,044 members of Peninsula who had been admitted as members of Kingswood)
passed special resolutions adopting a new constitution and changing the name of
the club from Kingswood to Peninsula Kingswood Country Golf Club Limited
(PKCGC). The resolutions were passed by majorities in excess of 90%, with
approximately 80% of those who had not originally been members of Peninsula

(i.e. the pre-merger Kingswood members) voting in favour of the resolutions.*

The applicant did not vote on the 29 October 2013 resolutions, and deposed at
trial that his reason was that he considered any vote to be “meaningless” given the

admission of the Peninsula members,’

Following the 29 October 2013 vote, various steps were taken in implementation
of the merger agreement. Subscription fees were discounted and contractors were

engaged to undertake works at the Peninsula site.’

In November 2013, the applicant’s solicitor (Mr Lal) published an article headed
“The Kingswood Golf Club” in the Dingley Dossier which stated that he had a
positive legal opinion on the possibility of a legal challenge to the merger.” The
trial judge did not accept that the applicant had not read this article.®

In October or November 2013, the applicant attended a public meeting held by the
Save Kingswood Organisation at which Mr Lal spoke and suggested there might

be a legal case to answer in relation to the merger.’

By letter dated 20 December 2013 entitled “A Welcome, Update and Best
Wishes™ the applicant was updated on developments in relation to the merger and
informed of the work being undertaken by the board of PKCGC."

* CA[28] and [31].

* CA [34],

' CA[34].

" CA[36].
TTI[14).

S TI15).
*TI[16)-[17].
" TI[105).

[6175682.001: 146TE216_1]

257



10

20

30

40

50

(i)

(1)
(k)

M

(m)

4,

On 22 February 2014, Ernst & Young were appointed by the board of PKCGC to

advise on the sale of the Kingswood course. &

On 26 March 2014, Emst & Young were engaged to conduct a sale campaign.”

By letter dated 5 May 2014, the applicant received a communication from
PKCGC entitled “Membership Update No 2 — Merger Implementation” which
under the heading “Land Divestment” noted that Emst & Young had been
engaged by the board and were testing the market through an expression of
interest process which would be advertised in the property sections of the

Australian Financial Review and The Age."

An advertisement seeking expressions of interest was published in the dustralian

Financial Review on 8 May 2014 and the applicant was aware of this."*

By the time the proceeding was commenced by the applicant on 20 August 2014,
the sale process of the Kingswood course was well advanced and about to be

finalised."”

6. The applicant’s statement of factual background makes reference to a number of matters

that were not the subject of factual findings by the trial judge or the Court of Appeal.'®

These matters are to be disregarded.

Part I[1I: The respondent’s argument

7. Two initial observations may be made in relation to the questions formulated in Part I of

the applicant’s summary of argument. First, questions 1, 2 and 3 relate to matters which

were not decisive in relation to the conclusions reached by the Court of Appeal, Secondly,

questions 4 and 5 amount to no more than disagreement by the applicant with the

unanimous conclusions that were reached below in respect of matters conceming the

exercise of judicial discretion.

" CA [35).
2 CA [36].
Y1321

' T [33]; CA [38].

¥ ca 37

' Paragraph 7, first sentence, all the words after Frankston; paragraph 8, second sentence and final sentence;
paragraph 9, second sentence and final sentence; paragraph 12, fifth sentence and final sentence.

[6175682 001 146T6216_1)
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Question 1: The defence of laches

8. The applicant argues that the conclusions reached by the Court of Appeal were the
consequence of the defence of laches having been applied to defeat relief that he sought.
These arguments fail to recognise both the discretionary nature of the relief that was
sought and the equitable underpinnings of the statutory cause of action upon which the
applicant relied.

9. In upholding the findings of the trial judge, the Court of Appeal rightly held that delay
was a matter that the trial judge was entitled to take into account when considering the
making of orders under 5233 of the Corporations Act and the appropriateness of
declaratory relief."” As noted by Whelan JA at [74), the legal principles surrounding
delay and the grant of relief are well settled and were not controversial on the a}:upll::al.'s

After discussing the relevant authorities (at [74]-[87]), Whelan JA went on to state:

The submission made on behalf of the respondent that an attempt to analyse distinctions
between the equitable doctrines of laches on the one hand, and the relevance of delay in
the exercise of the statutory discretion on the other, is somewhat academic, is, in my
view, well-founded. Insofar as declaratory relief was sought, it is clear that it was open
to the judge to refuse that relief in the exercise of his discretion on the basis of delay.
Insofar as relief was sought under the oppression provisions, delay was a relevant matter
for the judge to take into account in the exercise of the wide discretion given to him
under those provisions.'”

10.  Accordingly, the question of whether the equitable defence of laches is available as a
“stand alone” defence to a statutory oppression claim did not and does not fall for
determination. It was the findings below in relation to delay that were decisive in relation
to both the trial judge's decision to refuse relief and the Court of Appeal’s conclusions
that he was correct in doing so. These conclusions would stand even if it were the case
that laches could not be relied on as a “stand-alone” defence in the context of an

oppression claim under s 232 of the Corporations Act.

'T CA [54], [75), [38]-[89) and [100].

'* The applicant accepted before the Court of Appeal that delay was relevant to the exercise of discretion under

5 233 and it was not contended by the applicant that, insofar as declarations of invalidity were sought, such claims
might not be defeated by reason of delay: CA [84]. See also Transeript 43, line 18; Transcript 45, lines 9-10,

" At [88] (Warren CJ at [1] and Beach JA at [116] agreeing). See also Ansett v Butler Air Transport Ltd (1957) 75
WHN (NSW) 299, Myers ] at 304; Austin & Ramsay, Ford 's Principles of Corporations Lenw (LexisNexis
Butterworths, on-line edition) at [8.260] (current to February 2015),

[E17SE82.001: 146T6216_1]
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Question 2: House v The King

11.

13.

In the Court of Appeal the applicant’s submissions were to the effect that the principles
outlined in House v The King were applicable when reviewing the trial judge’s
discretionary decision to refuse relief. This is made clear at paragraph 27 of the
appellant’s outline of submissions dated 13 October 2014 where, in addressing the
grounds of appeal that complained about the trial judge's failure to grant relief, it was
stated: “[Tlhe trial judge erred in not granting the remedies sought. Either there was
specific error for the reasons advanced above or the failure to order remedies was
unreasonable or plainly unjust in the sense explained in House v The King”. The
applicant’s position in relation to the principles to be applied on appeal in reviewing the
trial judge’s exercise of discretion was confirmed at the conclusion of the oral hearing
before the Court of Appeal.”” The matter that is now sought to be raised by the applicant

was not addressed by the respondent in written or oral submissions.

The resolution of the criticisms made by the applicant in respect of the primary judge’s
analysis of the delay issue appears from the reasons for judgment of Whelan JA at [90] to
[97]. That resolution was unaffected by whether House v The King principles were
applicable. Further, and for the reasons detailed above, the decision of the Court of

Appeal did not turn on the availability of laches as a defence.”’

Finally, the nature of the appellate jurisdiction of the Court of Appeal is not in doubt. It is
well established that an appeal from a trial judge of the Supreme Court of Victoria to the

Court of Appeal is in the nature of a rehearing.ﬂ

Question 3: 5 1322(2) of the Corporations Act

14.

15.

The case also does not present for consideration the question sought to be identified by

the applicant in relation to s 1322(2) of the Corporations Act.

Such observations as were made below in relation to s 1322(2) were not essential to the
decision of either the trial judge or the Court of Appeal. The trial judge stated that if he

had been required to adjudicate upon the application of s1322(2) to the various

10 Gee Transcript 127, lines 12-14.

2! Cf paragraph 28 of the applicant’s summary of argument.

2 Einancial Wisdom Ltd v Newmman (2005) 12 VR 79, Eames and Nettle JJA and Williams AJA at [81); Waterfall v
Antony [2014] VSCA 44, Santamaria JA at [10] (Redlich JA at [1] and Whelan JA at [3] agreeing).

|B1TSEE2,.001: 14676216_1]
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procedural matters about which the applicant complained at trial (concemning the
nomination of members), he would have been of the view that the provision would have
saved any irregularities.” The Court of Appeal simply noted that there was no relevant
error in what the trial judge had said.** The consideration of s 1322(2) did not affect the

result and question 3 does not arise out of the appeal.

Questions 4 and 5. Did the Court of Appeal err in dismissing the appeal?

16.

17.

18.

It is convenient to address questions 4 and 5 together. These questions do not identify any
legal issue which would justify the grant of special leave. They seek only to challenge the
correctness of the application of accepted principles to the particular facts of the case.
The consideration of delay is necessarily a matter of degree and must depend on the

particular factual eircumstances of the given case.”

Paragraphs [90] to [100] of the judgment of the Court of Appeal demonstrate that the
Court of Appeal undertook a careful examination of the matters relevant to the issue of
delay and the exercise of the discretion to grant relief. It was then concluded that the trial
judge was correct in holding that relief was not warranted in all the circumstances. There

is no error in this approach. The conclusion of the Court was sound.

There was ample evidence below to show that a range of important and irreversible
things had occurred in implementation of the merger after the vote of the Kingswood and
Peninsula memberships in September 2013. In 2013, the applicant knew that the
resolutions had been passed in September 2013 and he knew that the Peninsula members
had been admitted to membership of Kingswood.”® There is no reason to doubt the

correctness of the Court of Appeal’s decision in relation to the exercise of discretion.

Part IV: Costs

19.

The respondent seeks the costs of the application if refused, but seeks no special order as

to costs.

Part V: Authorities and legislation

20.

The respondent does not refer to any authorities or legislation.

211 [70].

 CA[98).

;:Ham' Timber & Trading Co Pty Ltd v Wade (1954) 94 CLR 593, Dixon CJ, Fullagar and Kitto 1J at 602,
CA [91).

[B175682.001; 14676216_1]
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Part VI: Oral Argument

21.  The respondent seeks to supplement this summary of argument with oral argument.

Dated: | May 2015

A. C. ARCHIBALD S. B. ROSEWARNE

Tel: 03 9225 7478 Tel: 03 9229 5038

Fax: 03 9225 8370 Fax: 03 9225 7728

Email: archibaldsec@uvicbar.com.au Email: srosewame(@vichar.com.au

Solicitors for the respondent

[G1T5682.001; 14678216_1]
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-and-
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No. M31 of 2015

Applicant

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED

(ACN 004 208 075)

Respondent

EXHIBIT COVERSHEET

This is pages 43 and 45 of the Court of Appeal transcript of the hearing on 24 November 2014
in the matter of William Falkingham v Peninsida Kingswood Country Golf Club Limited,
referred to in footnote 18 of the Respondent’s Summary of Argument dated 1 May 2015.

This document was created during the course of the substantive appeal and was tendered in

evidence on appeal in the Court of Appeal.

Filed on behalf of: The Respondent
Prepared by:

Maddocks

Lawyers

140 William Street

Melbourne VIC 3000

Solicitor’s Code: 230

DX 259 Melbourne

Tel: (03) 9258 3555

Fax: (03) 9258 3666

Ref: RWS:GLW:6175682.001

Attention: Gina Wilson

E-mail Address: gina.wilsonf@maddocks.com.au
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He's treating (indistinct) as a standalone defence
to a statutory cause of action, which is a legal claim,
which is against - which is contrary to what Justice Dean
said in Crr v. Ford that you can do.

WARREN CJ: Well, could I just analyse with you what His Honour
says in Paragraph 112. It says if I am wrong as
{(indistinct) or delayed. So he puts that to one side.
Then, in my discretion, under s5.233 I would not make
orders. Well is the (indistinct).

MS KENNY: He's treating laches as a standalone defence, so
it's an alternative defence. And he, in paragraphs 111
and 112, he looks at prejudice, the considerations of
prejudice, which he finds relevant only to the defence of
laches as he sees it. BSo, if you go across to page - - -

BEACH JA: Just before we do that, do you accept though that
reading Crawley v Short is correct so this laches is not
a relevant matter to take into account this time?

MS KENNY: It could be a relevant matter, yes. It's been - - -

BEACH JA: And it's your complaint that if it is a relevant
matter it should be dealt with. It should be considered
with all of the other relevant matters in determining
whether the leave should be granted, rather than on its
own as a knockout blow to a claim that's otherwise made
out.

MS KENNY: That's exactly. Yes, Your Honour. That's the way
that properly understand Short v Crawley put it.

WHELAN JA: So you also claim it applies by way of analogy
(indistinct words) .

MS KENNY: Yes, that's right. Yes.

WHELAN JA: So he's (indistinct) as simply saying this is an in
valid (indistinct). We want the (indistinct), glad to be

.SM:AB 24/11/14 FTR:9-10E 43 DISCUSSION
[e175682: 13923022_1jFalkingham
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1 Margoverner v Lehaines said, it is more difficult
2 to make out the defence of laches. EBut none of these
3 distinctions were appreciated by His Honour.

4 WARREN CJ: If the judge is facing straight =5.233 application
5 and considering the exercise of the discretion, can the
& judge consider delay?
7 MS KENNY: In s.233°7
10
8 WARREN CJ: Yes.
9 MS KENNY: It probably would be a proper judicial
10 consideration. But he doesn't do that, Your Honour.
11 Because - - -
12 WHELAN JA: If the court is wrong - I'm confused now. I
2013 thought you said before because s5.233 iz statutory claim,
14 it's always wrong to take into account the way.
15 M5 KENNY: No. I said to take into account laches. The
16 defence of laches.
17 WHELAN JA&: (Indistinct words).
18 MS KENNY: 1It's a French word actually, Your Honour.
3019 WHELAN JA: French, is it? All right.

20 MS KENNY: It's French. It said - no, but it's gquite clear,

21 Your Honour, that laches can be - laches, High Court has
22 gaid this on a number of occasions, a delay by itself can
23 never constitute - delay by itself can never, sort of,
24 especially delay which is within the statutory period,
can't constitute a knock out defence.
4025 e titut k k t def

26 BEACH JA: It's delay covered with conseqguence.
27 MS KENNY: Yes. Delay covered with consequences.
28 BEACH JA: And plainly the judge could take that into account,
29 because really the relief he is empowered to give in
30 $.222 and 233 being discretionary.
5031 Ms KENNY: Yes. That's right. But, he doesn't do that, Your

.SM:2B 24/11/14 FTR:%-10E 45 DISCUSSION
[B175682: 13023022_11Falkingham
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No. M31 of 2015

Applicant

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED

(ACN 004 208 075)

Respondent

EXHIBIT COVERSHEET

This is page 127 of the Court of Appeal transcript of the hearing on 24 November 2014 in the
matter of William Falkingham v Peninsula Kingswood Country Golf Club Limited, referred to
in footnote 20 of the Respondent's Summary of Argument dated 1 May 2015.

This document was created during the course of the substantive appeal and was tendered in

evidence on appeal in the Court of Appeal.

Filed on behalf of: The Respondent
Prepared by:
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Lawyers
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Melbourne VIC 3000

Solicitor’s Code: 230

DX 259 Melbourne

Tel: (03) 9258 3553
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His Honour found that the oppression was constituted by
the continuing presence of those members who joined, as
part of improper admission.

And yet it is peculiar, we would say and wrong in
law for His Honour then to say, well even though I find
all this prejudice or oppression against the appellant
and against those who oppose the merger, nevertheless,
I've got to take into account that it's unfair, if I
unwind the merger. It would be unfair to these people
that joined the club in the improper way that he found.
In our submission, that is an illogical form of
reasoning. And it is a - it is the exercise of a
discretion which is liable to be set aside in accordance
with The Queen v House principles.

WARREN CJ: Yes.

MS KENNY: They're my submissions, Your Honour.

WARREN CJ: The court will reserve its judgment in this matter
and adjourn sine die.

ADJOURNED TO A DATE TO BE FIXED

.MB:BE 24/11/14 FTR:25-30CC 127 DISCUSSION
[6175682: 13823022_11Falkingham
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IN THE HIGH COURT OF AUSTRALIA No. M44 of 2015
MELBOURNE REGISTRY
BETWEEN:
WILLIAM FALKINGHAM

Applicant
-and-

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED
(ACN 004 208 076)

Respondent

RESPONDENT’S SUMMARY OF ARGUMENT

This summary of argument uses the same defined terms as the respondent’s summary of

argument in proceeding number M31 of 2015.

Part I: Why special leave should not be granted

1.

The application for special leave raises no question of general application or public
importance. The application seeks to review the exercise of a judicial discretion as to
costs. The statutory jurisdiction provided to superior courts to award costs is aimed at
giving the widest possible power and discretion in the allocation of costs and is not
amenable to a narrow interpretation: Wentworth v Attorney-General (NSW) (1984) 154
CLR 518 at 527-528. The Court of Appeal was correct to conclude that, in the particular
circumstances of the case, the applicant was not entitled to an indemnity for his costs of
the appeal. There is no warrant for interference with this exercise of discretion, let alone

the grant of special leave.

Part II: Factual issues in contention

2. The following aspects of the applicant’s statement of factual background are to be
disregarded:

(a)  matters that were not the subject of factual findings by the trial judge or the Court
of Appeal (paragraph 4, first sentence, second sentence and sixth sentence;
paragraph 8, first sentence and final sentence; paragraph 12, first sentence);

Filed on behalf of the respondent Solicitors Code: 230
Prepared by R TTT I Tel: 03 9258 3555
Maddocks MIGH COURY O AUETI LA | Fax: 03 9258 3666
140 William Street ' EILED Email: gina.wilson@maddocks.com.au
Melbourne Vic 3000 T Ref: 6175682.001

THE BEGISIRY WmzLBOLRNS

em———— im
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(b)  paragraph 4, fourth sentence, which incorrectly summarises the finding that was

made; and

(c)  paragraph 11(b), where it is asserted that recited submissions represent findings of

the court below.”

3. The factual background set out in the applicant’s summary of argument should be
supplemented with the additional matters that are referred to in the respondent’s summary

of argument in proceeding number M31 of 2015.
Part III: The respondent’s argument

4. The bases of the Court of Appeal's decision that the applicant was not entitled to an
indemnity for his costs of the appeal were that the applicant did have a personal interest
in the proceeding and he determined not to seek leave under Pt 2F. 1A of the Corporations

Act to bring a derivative proceeding.’

3 The special leave questions identified by the applicant therefore do not arise for

consideration. The principle outlined in Wallersteiner v Moir (No. 2) [1975] 1 All ER

849 and Farrow v Registrar of Building Societies [1991] 2 VR 589 was founded upon the

circumstance that the relevant proceeding had been brought to enforce a right of the
company and thus had been brought derivatively as agent “on behalf of the company”.*
The proceeding instituted by the applicant was not of that character. Rather the applicant
brought a statutory proceeding on the ground of unfairly prejudicial conduct. Such a
proceeding (an oppression proceeding) is substantively grounded on an allegation of an
infringement of individual rights, rather than an infringement of rights of the company.*
The Court of Appeal was entitled to conclude that the making of an indemnity costs order
was not warranted in the particular circumstances of the case which the applicant had in

fact brought.®

6. Ford’s Principles of Corporations Law confirms the position that an order that a
company provide indemnity for the costs of a member of a company, such as may be

made in the case of a member suing on behalf of the company in a derivative action, “is

' Cf Falkingham v Peninsula Kingswood Country Golf Club Ltd [2015] VSCA 30, Warren CJ, Whelan and Beach
JJA at[7).

? Falkingham v Peninsula Kingswood Country Golf Club Ltd [2015) VSCA 30, Warren CJ, Whelan and Beach JJA
at[11].

 That is, the applicant’s proceeding was not a derivative action or capable of being so considered: Farrow v
Registrar of Building Societies Farrow v Registrar of Building Societies [1991] 2 VR 589, Marks J at 591.

* Re a Company (Case No 005136 of 1986) [1987] BCLC 82, Hoffman J at 84d (also reported as Re Sherborne Park
Residenrs Co Ltd (1986) 2 BCC 99,528).

* Cf paragraph 20 of applicant’s summary of argument dated 17 April 2015.

269
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10.

3.

not made in applications which allege unfairly prejudicial conduct for then the applicant
is taken to be seeking protection of the rights of members rather than corporate rights”

(emphasis in original).®

As explained by Lord Hoffmann, when a judge of the Chancery Division, a proceeding in
which statutory remedies for allegedly oppressive or unfair conduct are sought is not to

be equated with a derivative action brought on behalf of a company. This is because:

Although the alleged breach of fiduciary duty by the board is in theory a breach of its
duty to the company, the wrong to the company is not the substance of the complaint.
The company is not particularly concerned with who its shareholders are. The true basis
of the action is an alleged infringement of the petitioner’s individual rights as a
shareholder.”

His Lordship refused to order an indemnity in respect of the costs of the oppression
proceeding because “(t)he procedure invented by the Court of Appeal in Wallersteiner v
Moir (No 2) is predicated on the assumption that the plaintiff stands to the company in a
relationship analogous to agent and principal or trustee and beneficiary. Such a

relationship does not exist in this case,”®

In any event, there is no error in the statements of the Court of Appeal about which the

applicant complains. As noted by the Court of Appeal:

The appellant did not seek to bring this proceeding under Pt 2F. 1A of the Corporations
Act 2001. Had he done so, he could have relied upon the express statutory power given to
the Court in s 242 to order that he be indemnified for his costs (amongst other things). He
would then have been subject to the restrictions in Pt 2F.1A, most notably the
requirement to obtain leave.”

The Court of Appeal was entitled, when exercising its costs discretion, to give
consideration to the fact the applicant had elected not to bring a derivative proceeding."
The applicant provided no evidence as to the reasons for his election not to do so. Nor, at
any stage, did the applicant seek that the oppression proceeding be continued as a
proceeding under Pt 2F.1A.

® Austin & Ramsay: Ford's Principles of Corporations Law (LexisNexis Butterworths, on-line edition) at [10.480.6]
;current to April 20135).

Re a Company (Case No 005136 of 1986) [1987) BCLC 82, Hoffmann J at 84d.
* Ibid at 85a.
¥ At[8]. There are numerous examples of cases in which a plaintiff has pursued both derivative claims on behalf of
the company and personal claims: see, for example, Clark v Curland [2004] 1 WLR 783; Fiduciary Limited v
Morningstar Research Pry Led (2005) 53 ACSR 732; Vigliaroni v CPS Investment Holdings Pty Lid (2009) 74
ACSE 282; Poutie v Dunkfey (2011) 82 ACSR 561, This was not one of them.
' The reliance at footnote 19 of the applicant’s summary of argument on Clark v Cutland [2004] 1| WLR 783 is
misplaced. Clark v Cutland was a proceeding in which the petitioner applicant brought both a derivative action on
behalf of the company and an unfair prejudice proceeding (and the two proceedings were consolidated): see Arden
L1 at[2]. Further, the passage that is relied on by the applicant {Arden LJ at [35]) represented only a provisional
view, a view said 1o be subject to any further submissions the respondent wished to make.
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11.  Following the introduction of Pt 2F.1A of the Corporations Act, the general law right to
bring or intervene in proceedings on behalf of a company was abolished (s 236(3) of the
Corporations Act). Section 242 made provision for the making of orders in a proceeding
under that Part as to the costs of any party and of the company, including a power to
require indemnification. The Court of Appeal was correct to hold that the statements in
Wallersteiner and Farrow should be read and applied taking into account these statutory

developments.
Part IV: Costs

12, The respondent seeks the costs of the application if refused, but seeks no special order as

to costs.
Part V: Authorities and legislation
13.  The respondent does not refer to any authorities or legislation.
Part VI: Oral argument

14, The respondent seeks to supplement this summary of argument with oral argument.

Dated: 8 May 2015

A. C. ARCHIBALD S. B. ROSEWARNE

Tel: 03 9225 7478 Tel: 03 9229 5038

Fax: 03 9225 8370 Fax: 03 92257728

Email: archibaldsec@vicbar.com.au Email: srosewame(@vicbar.com.au

rrrrrrrrrrrrrrrrrrrrrrrrr

Gina Wilson
Solicitor for the respondent
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IN THE HIGH COURT OF AUSTRALIA

MELBOURNE REGISTRY No. M31 of 2015
BETWEEN: WILLIAM FALKINGHAM
Applicant

and

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED
(ACN 004 208 076)
Respondent

APPLICANT'S REPLY

Factual background

1.

In pars 5(c) and (d) of the respondent’'s summary of argument, the respondent
refers to the vote which took place on 29 October 2013 on the special
resolutions to adopt a new constitution and to change the club’s name. The
applicant notes that of the 1044 New Peninsula Members admitted shortly
before that vote, 890 voted in favour of the special resolutions and 0 voted
against.” The flooding of New Peninsula Members just prior to the vote for
constitutional change overwhelmed the 214 foundation Kingswood members
who had voted against the merger proposal on 17 September 2013.2 While
214 "no” votes were more than sufficient to resist constitutional change in the
pre-merger club (their constituting a 37% minority for the 17 September 2013
vote and a change of the constitution requiring a 75% vote), they were
hopelessly outnumbered by the time the New Peninsula Members (who had a
vested interest in the sale of the club’s land) were admitted. In those
circumstances, the applicant was right to consider the 29 October 2014 vote a
foregone conclusion.

In response to par 5(i) of the respondent's summary of argument, no
announcement of the appointment of Ernst & Young was made until the letter
dated 5 May 2014, three days prior to the advertisement in The Australian
Financial Review dated 8 May 2014 which called for expressions in interest in
relation to the land. The entire sale process was shrouded in secrecy and
there was no reason for the club members to expect the imminent sale of the
land, particularly because prior to the merger the board represented that club
memb;:*rs would continue to enjoy the golf course for between three to five
years.

In response to par 5(k) of the respondent’'s summary of argument, the
applicant notes that the letter to members of 5 May 2014 referred to the
divestment of the club's land as being “planned to occur by the end of the

transition period”, being three to five years (TJ: [11], [32], [105]). AB 6.10,27

50

' PJS-33 o the affidavit of Peter Sweeney dated 25 August 2014.
¢ Affidavit of William Falkingham, dated 20 August 2014, par 66,
3 Applicant's summary of argument, dated 10 April 2015, par 41.

Filed on behalf of the Applicant

Prepared by:
Lyttletons Lawyers Telephone: 8555 3895
2/128 Centre Dandenong Road Fax: 8555 3865

Dinalev VIC 3172 Ref: Pranesh Lal
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In response to par 6 of the respondent's summary of argument, the applicant
relies on the matters there referred to and annexes the relevant material to this

reply.

Laches

5.

The respondent contends that the Court of Appeal did not consider the
question whether laches was a defence to a statutory oppression claim. That
is wrong. The Court of Appeal expressly upheld the trial judge's application of
laches to the applicant's oppression claim, holding:

the trial judge's decision on laches, acquiescence and delay was a
discretionary judgment [and] [the appellant has failed to establish error of the
kind necessary to overturn that judgment. (CoA: [7]) AB 53

To the extent that the Court of Appeal conflated (CoA: [88]) the trial judge’'s aB 76
reasons for upholding laches with the trial judge’s reasons for declining, in the
alternative, to exercise his discretionary power under s 233 of the Act, that

was erroneous.* That error is the subject of ground 7 of the applicant's draft

notice of appeal in this Court.

In any event, and as canvassed further below, the differing standards
applicable to the review of laches and the review of an exercise of discretion
under s 233 of the Act, should have prevented the Court of Appeal from
combining the analyses in the way the respondent submits it has done.

There is no question that the trial judge upheld laches as a stand-alone

defence to the oppression claim (TJ: [101]-[112]). The Court of Appeal failed to AB 26-31
correct that novel and unprincipled expansion of equitable defences to legal

claims. The applicability of the defence of laches to a statutory oppression

claim falls squarely for consideration by this Court.

House v The King

9.

10.

As detailed above, the primary holding of the trial judge was that the
applicant’s claim was barred by laches. For different reasons,® and in the
alternative, he would have refused to exercise his discretionary power under
s 233 of the Act to grant relief to the applicant. It was not in dispute in the
Court of Appeal that House v The King applied to that alternative exercise of
the trial judge’s discretion not to grant relief under s 233, but it was never
contended that House v The King should apply to the review of laches.

Thus, the applicant's reference to House v The King in his written submission
to the Court of Appeal® was not directed to the laches grounds.” Rather, the

4 Applicant's summary of argument, dated 10 April 2015, pars 21, 43.
5 Applicant's summary of argument, dated 10 April 2015, pars 21, 43.
" Respondent's summary of argument, dated 1 May 2015, par 11.
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applicant’s ultimate submission on laches, as recorded in his written
submission, was simply that “the /aches defence was not made out on the
facts and the trial judge should not have upheld it". That went directly to the
question that the Court of Appeal should have asked itself (whether laches
was made out on the facts), but did not.®

The respondent’s written submission to the Court of Appeal was similarly
structured, relying upon House v The King in an attempt to sustain the trial
judge’s alternative exercise of discretion,® while, on the laches point,
submitting that "it was correct for the trial judge to hold that it would have been
practically unjust to grant the [applicant] relief".1®

The applicant cannot now be criticised for failing to deal below with the
applicability of House v The King to the review of laches in circumstances
where: (1) neither party advanced that as the standard applicable to the review
of laches, and (2) the Court of Appeal is the first court in Australia to hold that
House v The King so applies. Rather, the applicant was entitled to assume
that the Court of Appeal would approach the matter as this Court has
approached its review of equitable defences for the past 50 years.2

Section 1332(2)

13.

14.

15.

16.

Section 1322(2) was the trial judge’s basis for not making findings about other
alleged particulars of oppression (TJ: [70]). AB 20

In the Court of Appeal, the respondent relied on a notice of contention which

sought to attack the trial judge’s holding that admission of the New Peninsula
Members had been for an improper purpose (and therefore oppressive). That
contention was ultimately rejected (CoA: [101]-[1086]). AB S0-S1

If, however, the applicant had succeeded in the Court of Appeal on the
questions of relief, but the respondent had succeeded on its notice of
contention on the finding of improper purpose, s 1322(2) would have squarely
arisen for determination. In those circumstances, if the trial judge had erred in
respect of s 1322(2) the applicant would have been entitled to a retrial on
those other particulars of oppression.

Unless and until the respondent undertakes to this Court that it shall not rely
upon a notice of contention if special leave is granted, the scope and
operation of s 1322(2) remains very much a live issue.

" The grounds which attacked the laches holding were grounds 1, 2, 3, 4, 15, and 17. The submission
was made in respect of grounds 12, 13, and 14.

8 Applicant’'s summary of argument, dated 10 April 2015, fn 20 and accompanying text.

9 Respondent's written submissions dated 17 October 2014, par 7.

0 Respondent’s written submissions dated 17 October 2014, par 6.

" Respondent's written submissions dated 1 May 2015, par 11.

2 Applicant's summary of argument, dated 10 April 2015, pars 23-24.
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Administration of justice grounds

17.

18.

The respondent resists the grant of special leave on the administration of
justice grounds on the basis that the applicant merely disagrees with the
result.” Yet the respondent does not dispute the hardship that the result does
to the applicant.’™

The respondent has not responded to any of the serious errors of principle
(and application of principle) highlighted by the applicant,® other than to say
there was "ample evidence" to justify the result. On the contrary, the applicant
has shown that there was a complete lack of an evidentiary foundation for
various important findings of the trial judge.’® In any event, the bald assertion
that there was "ample evidence" cannot address the grave errors of principle
which the applicant has identified.!”

Dated 8 May 2015

C. M. Kenny
C. E. M. Exell
A. F. Solomon-Bridge

Lyttletons Lawye

Lawyer for the Applicant

'3 Respondent's summary of argument, dated 1 May 2015, pars 4, 7 16.

4 Cf. Applicant's written submissions, dated 10 April 2015, par 49(c).

15 Applicant's summary of argument, dated 10 April 2015, pars 33-48.

'8 Applicant's summary of argument, dated 10 April 2015, pars 36, 41, 44, 45.
T Applicant's summary of argument, dated 10 April 2015, pars 33-48.
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IN THE HIGH COURT OF AUSTRALIA

MELBOURNE REGISTRY No. 31 of 2015
BETWEEN: WILLIAM FALKINGHAM
Applicant
-and-

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED
(ACN 004 208 076)
Respondent

EXHIBIT COVERSHEET

This is Exhibit PJS-33 to the Affidavit of Peter Sweeney sworn 25 August
2014 referred to in footnote 1 of the Applicant's reply submissions dated 8
May 2015

This exhibit is a document prepared by Computershare and tendered in
evidence at trial by the respondent in the Supreme Court of Victoria.

Filed on behalf of the Applicant

Prepared by: Telephone; 8555 3895
Lyttietons Lawyers Fax: 8555 3865
21128 Centre Dandenong Road

Dingley VIC 3172 Ref: Pranesh Lal
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Maddocks
IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISON
COMMERCIAL COURT
No. S CI 2014 04329
IN THE MATTER OF

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075) (formerly
known as KINGSWOOD GOLF CLUB LIMITED)

BETWEEN:
WILLIAM FALKINGHAM
Plaintiff

and
PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075)

Defendant

AFFIDAVIT OF PETER JOHN SWEENEY

Date of document: 25 August 2014
Flied on behalf of: The Defendant Solicitor's Code: 230
Prepared by: DX 259 Melbourne
Maddocks Tel: (03) 8258 3555
Lawyers Fax: (03) 9258 3666
140 William Street Ref: 6175682
Melbourne VIC 3000 Aftention: Glna Wiison

E-mall Address: gina.wilson@maddocks.com.ay

This is the exhibit marked *PJS-33" now produced and shown to Peter John Sweeney at the
time of swearing his affidavit on 25 August 2014,

Before me;
'.l-l

Signature of person taking affidavit
GINA LCUISE WILSON
140 William St Melboume 3000
An Australian Legal Practiioner

277

bt bieh S L  Exhibit PJS-33

Legal Profession Act 2004.

Document prepared by Computershare

Vol. 3 - 837
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Computershare
29 Ocober 2013 . P -
: ABN 48 078 279

The Chairman
Yama Falls, 452 Johnston Strest Abbotsford
Kingswoed Golf Club Limited Victoria 3067 Australia
Cantre Dandenong Road, GPO Box 2975 Melbourne
Dingley Village Victoria 3001 Australia
Victorts 3172 Telephone 61 3 9415 5000
Melboume VIC 3000 Wexamm
computershane. com

Poll Report

I,MMmmmmmmmmhmmmmmwpﬂmmmmmmnm
Special General Meeting of the Members of Kingswood Golf Club Limited held at Kingswood Golf Club, Centre
Dandenong Road, Dingley Village, Vidlorta on 28 October 2013 at 5:30pm, report as follows:

1) “The Inaugural name of the merged Club shall be Peninsuls Kingswood Country
Golf Club and accordingly the name of the company ls changed to ‘Peninsu

Kingswood Country Golf Club Ltd™, .
Number %o
Votes cast ‘FOR' the mation 1222 [Essed
Votes cast "AGAINST the motion 87 6.65
TOTAL VOTES CAST 1,309  100.00
Votes “Abstained” 2

The resolution was carried as a special resolution.

2 "The Constitution of the company s the document entitled "Constitution of
Peninsula Kingswood Country Golf Club Ltd' signed by the Chairparson of the
mesting for identification and presented to the members at this meeting".

Votes cast 'FOR’ the motion ,
Votes cast ‘AGAINST' the motion : 8 657
TOTAL VOTES CAST 1309 100.00
Votes "Abstained” 2

The resalution was cartied as a spedal resolution.

0. &~C

Canlefle Hine
Returning Officar
Compulershare Investor Services Pty Limited

-mwpﬂmammwmmmuwcmmnmm
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IN THE HIGH COURT OF AUSTRALIA

MELBOURNE REGISTRY No. 31 of 2015
BETWEEN: WILLIAM FALKINGHAM
Applicant
-and-

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED
(ACN 004 208 076)
Respondent

EXHIBIT COVERSHEET

This is para 66 and Exhibit WPF-13 of the Affidavit of William Falkingham
sworn 20 August 2014 referred to in footnote 2 of the Applicant's reply dated
8 May 2015.

This Affidavit was filed in support of Application made to the Supreme Court of
Victoria and tendered in evidence at trial.

Filed on behalf of the Applicani

Prepared by: Telephone: 8555 3895
Lyttletons Lawyers Fax: 8555 3865
2/128 Centre Dandenong Road

Dingley VIC 3172 Ref: Pranesh Lal
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214 members had voted against the resolution. This resulted in only approximately
62.9% of members in support, which fell between the requirements for an ordinary acd
a special resolution. The resolution was passed by the Kingswood board.

The day affer the vote, Heath Wilson (the General Manager of the Club) approached me
at Kingswood when I was playing golf with Ken Brown, David Picard and Chris
Malone whom I play with every Wednesday. At the end of the 9% hole, Heath
congratulated me on what T had said at the meeting the previous day. He said to me
that he agreed with most of what I had said.

After the vote

66.

20

30

67.

Om or about 3 October 2013, 1 received a letter from Peter Sweeney dated 2 October
2013 setting out the results of the merger vote for both the Club and Peninsula. Now
produced and shown to me and marked “WPF-13" is a true copy of the letter. The
letter stated, among other things, that the merger vote results for the two clubs were:

Kingswood Peninsula

~Resolution I~ Approval of merger . Resolution | - Approval of merger

For:364 i For: 951

Against:214 Against: 15

62.98% in favour 98.45% in favour
This letter contained a number of bullet points about the final vote. In them it also
stated at the first and fifth points respectively that... “you must now vote to change the
name and Constitution of KGC to form our new club PKCGC .... this vote will require
75% of the votes cast to be in favour of the final step of the merger to be successful”.

Purported admission of new members

40 68.

Vol.2-18
50

1 understand from discussions with other Kingswood members including probably Ken
Brown, Norm Seaton, Robert Strain, John Marsh and John Munroe in or around early
October 2013, that members of the Peninsula Country Golf Club had all been admitted
to Kingswood for $1 each. [ cannot recall precisely who told me this, but I was

-
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IN THE SUFREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

LIST:

Ne.

IN THE MATTER OF
PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN (04 208 075)
(FORMERLY KNOWN AS KINGSWOOD GOLF CLUB LIMITED)

BETWEEN:
WILLIAM FALKINGHAM
PLAINTIFF

-AND-
PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075)

DEFENDANT

EXHIBIT NOTE

Date of document: August 2014 Solicitor’s firm code: 106703
Filed on behalf of: The Plaintiff DX: 33401 DINGLEY
Frepared by: Tel: 03 9551 3155
Lyttletons Ref: 214083
53 Marcus Road Attention: Pranesh Lal
Dingley 3172 Email: plal@lyttletons.com.au

This is the Exhibit marked “WPF-13" produced and shown to WILLIAM PATRICK
FALKINGHAM at the time of swearing his Affidaviton .7~ August 2014.

Before me: ?/C/

EXHIBIT “WPF 13”7

A TRUE COPY OF LETTER DATED 2 OCTOBER 2013

284
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(incorpevsed in Victark) A r:.ﬂ.m ﬂ?ummﬁ: " T X
. ; 2% Oetober 2013
Dear Member,
1 am writing to formally advise y nf ﬂﬂ F%g ts. of the mumhetmp vote on-the proposed
merger with Peninsula Gﬁunlry Gn tfine the final step-to uslxbhsh our pew Club,

; mber: 2{}13 mmhws of each Club votcd in support of the

Muw maethtg -:mtha

proposed merger:

Kingswood _ :ﬂnll

Resolution | — Approval ofa rnerg&r . juﬁm 1-Approval-of a me:gec
For; 364 - -

Against: 214 . . inst: 15

62.98 % in favour : 5‘3.45% infavour

We.look forward 1o uniting with Peninsula as. equui pmtrmrs in the creation of the new Club.

On behalf of the Board, [ thank all nmmbm‘s fﬁl‘ their interest, feedback, offers of assistance and
the vote in favour of the recommended merger. You have been the key to a pivotal moment in

the history of Kingswood Golf Club.

Final Vote — It is important i :
= You must now vote to cbange ﬂ:e name and Constitution of KGC to form our new club

FKCGG
o A proxy form will be sent to 29‘Ellultt vnﬂ.ﬂg-w_bers this week by Computershare.

The vote will be held on the 29" October at Kingswood Golf Club at 5.30pm.
The simplest method of voting is to cnmpleta and mail your Proxy Form immediately on

receiving it.
° T‘hlﬁmwﬂlrﬂqum?ﬁﬁoh&aw cast to be in favour for the final step of the

merger to be successiul.
s As reflected in our last vote, Members see this as a great opportunity for Kingswood Golf
Club, so I ask you all to vote again on these Special Resolutions.
Conclusion
May 1 again extend our sincere thanks for the interest and participation of our Members in this
historic decision and commit to the achievement of the vision of creating a leading private golf
clob in Australia of which you will be proud founding members.

Yours Sincerely,

Peler Sweeney
President

Ceitre Dandenong Road, Dingley Village, Vicioria 3172.
Telephone: (03) 9551 1670 Facsimile: (03) 9558 0283

Email: generdl@kingswoodge.coman  Website: tww kinigswoodge.com.au
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IN THE HIGH COURT OF AUSTRALIA

MELBOURNE REGISTRY

BETWEEN:

286

No. 31 of 2015

WILLIAM FALKINGHAM
Applicant

-and-

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED

(ACN 004 208 076)
Respondent

EXHIBIT COVERSHEET

This is respondent's submission dated 17 October 2014 referred to in
footnotes 9 and 10 of the Applicant's reply submissions dated 8 May 2015

Filed en behalf of the Applicant
Prepared by:

Lyttletons Lawyers

2/128 Centre Dandenong Road
Dingley VIC 3172

Telephone: 8555 3895
Fax: 8555 3865

Ref: Pranesh Lal
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IN THE SUPREME COURT OF VICTORIA No. 5 APCI2014 0109
AT MELBOURNE
IN THE COURT OF APPEAL

IN THE MATTER OF PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD
(ACN 004 208 075) (FORMERLY KNOWN AS KINGSWOOD GOLF CLUB LIMITED)

BETWEEN:
WILLIAM FALKINGHAM
Appellant
-and-
PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 004 208 075)
Respondent

RESPONDENT'S OUTLINE OF SUBMISSIONS

A.  Summary of issues

1. The appellant claimed at first instance that he was entitled to relief under ss 232 and 233 of the
Corporations Act 2001 (Cth) (the Act) by reason of alleged oppression by the respondent in relation to
the 2013 merger of the Kingswood Golf Club (Kingswood) and the Peninsula Country Golf Club
(Peninsula). The appellant’s application was dismissed by the trial judge on 3 September 2014: Re
Peninsula Kingswood Country Golf Club [2014] VSC 437,

2. There are two central issues raised by the appeal and the respondent’s notice of contention:

(a) On the appeal: whether the trial judge erred in upholding the defence of laches and/or in
exercising his discretion not to grant the appellant relief under s 233 of the Act. This issue is the
subject of the appellant’s amended notice of appeal dated 30 September 2014.

(b)  On the notice of contention: whether the trial judge erred in finding that the board of Kingswood
had improperly used its power to admit new members for the purpose of giving effect to the
merger and had thereby acted oppressively within the meaning of s 232 of the Act. This issue is
the subject of the respondent’s notice of contention dated 24 September 2014,

B. The grounds of appeal

3. The trial judge’s acceptance that the defence of laches was made out and his decision to decline to grant
the appellant relief under s 233 of the Act (both decisions involving the exercise of a discretion
following the trial judge’s assessment of relevant factual matters and applicable legal principles) do not
reveal any error reviewable on appeal.

4. The trial judge was correct to follow and apply the decision in Crawley v Short (2009) 262 ALR 654, in
which the New South Wales Court of Appeal held that the equitable defence of laches was applicable to
an oppression claim under s 232 of the Act: Young JA at [142]-[183] (Allsop P at [1] and Macfarlan JA
at [5] agreeing). Intermediate appellate courts and trial judges in Australia should not depart from
decisions of intermediate appellate courts in another jurisdiction on the content of any nationally
applicable law unless they are convinced that the decision is plainly wrong: Farah Constructions Pty

(6175682: 13690610_2|

AB
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Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89, Gleeson CJ, Gummow, Callinan, Heydon and Crennan JJ at
[135]. Crawley v Short is not plainly wrong and it ought therefore be followed (as it was by the trial
judge).

5. For the reasons referred to by the trial judge in his reasons for judgment, the prerequisites for the
defence of laches were made out on the evidence.' A range of important and irreversible things
happened to implement the merger after majorities of both the Kingswood and Peninsula memberships
voted in favour of the merger at the respective meetings of their clubs held on 17 September 2013.°
Further, and despite being specifically aware:

(a) since late 2012, that Kingswood was looking at a relationship with Peninsula;’

(b) of the detailed information provided by Kingwood to its members about the reasons for and the
mechanics of the proposed mergerf'

(c) that central to the proposed merger between Kingswood and Peninsula was the sale of the land at
Dingley:’

(d) that the vote of the ngswuod members on 17 September 2013 was in favour of the merger by a
substantial majority [63%)

(e) that over 1000 members of Peninsula had applied (as the members information booklet given to
members on 26 August 2013 expressly stated was going to happen, which booklet was read by the
appellant) to become members of Kingswoﬂd;T and

(f)  that the vote of the merged membership of the respondent on 29 October 2013 had
overwhelmingly approved a change in the club's name and CGHSTIIUIIOH (including by nearly 80%
of the pre-merger members of the Kingswood voting in favour),”

! See paragraphs [ 14]-[40] and [105]-[ 108] of the reasons for judgment. AB 6-11,27-28

* See paragraphs 97-106 of the affidavit of Peter John Sweeney sworn 25 August 2014 and the affidavit of Marcus Geoffrey
Willison sworn 25 August 2014 . The Board of the respondent resolved to approve proposed water works at the Frankston land at a
cost of $3,300,000 in January 2014 and a significant portion of those costs have been incurred: paragraph 13 of the affidavit of
Gerard Patrick Ryan sworn 16 September 2014, On 5 September 2014, following an expression of interest campaign conducted by
Ernst & Young, the respondent executed a contract of sale with ISPT in respect of the Dingley land: paragraph 10 of the affidavit of
Gerard Patrick Ryan sworn 16 September 2014, Further, the respondent has extensively intermingled resources as between the
Dingley and Frankston sites: paragraph 21 of the affidavit of Gerard Patrick Ryan sworn 16 September 2014 .
* Paragraph 6 of the affidavit of William Falkingham swormn 20 August 2014 .
* For example, the Q&A document placed on the Kingswood website regarding future options (exhibit WPF-4 to the affidavit of
William Falkingham sworn 20 August 2014 ), the letter sent to Kingswood members on or about 20 March 2013 reminding them
about the upcoming information night to consider the future of the club (paragraph § and exhibit WPF-11 to the affidavit of William
Falkingham sworn 20 August 2014 ), the meeting held on 26 March 2013 at which Kingswood members were informed that the
Board had decided that the two options that were available to the club were to stay at the Dingley site or to enter a full sale and
merger with Peninsula (paragraph 43 of the affidavit of Peter John Sweeney sworn 25 August 2014 | exhibit JWD-3 to the affidavit
of William Dinger sworn 20 August 2014 | and paragraphs 8-11 of affidavit of William Falkingham sworn 20 August 2014 ), the
mecting held on 27 June 2013 to update the members on the "stay" and "go" options {(paragraphs 66-69 and exhibit PIS-21 to the
affidavit of Peter John Sweeney sworn 25 August 2014 and paragraphs 40-43 of affidavit of William Falkingham sworn 20 August
2014 ), the letter dated 16 August 2013 sent to Kingswood members recommending the merger (paragraph 76 of the affidavit of
Peter John Sweeney swom 25 August 2014 and paragraphs 44-43 of the affidavit of William Falkingham sworn 20 August 2014 ),
the members information night held on 26 August 2013 (paragraph 79 of the affidavit of Peter John Sweeney sworn 25 August
2014 ), the information pack circulated to members on or about 26 August 2013 (exhibit PJS-28 to the affidavit of Peter John
Sweeney sworn 25 August 2014 ), and the lemter dated 3 October 2013 sent to Kingswood members setting out the results of the
merger vote (paragraph 66 and exhibit WPF-13 to the affidavit of affidavit of William Falkingham sworn 20 August 2014 3 .

Pamgmph 81 of the affidavit of William Falkingham sworn 20 August 2014

® See paragraph 90(e) and exhibit PJS-29 to the affidavit of Peter John Sweeney sworn 25 August 2014 .
" See paragraphs 92-94 and exhibit PJS-31 to the affidavit of Peter John Sweeney sworn 25 August 2014 and paragraphs 68-72 of
the affidavit of William Falkingham sworn 20 August 2014 |
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3.

the appellant did nothing to seek to stop the merger, or to overturn the passage of the September 2013 or
October 2013 resolutions, or take any action in relation to the admission of the Peninsula members to
Kingswood until commencing the proceeding below on 20 August 2014.

The only reason put forward by the appellant for his inaction was that he was not prepared to take steps
until he was told by his solicitors that they had raised enough funds (by way of donation) in their trust
account to commence the proceedings.” However, despite being aware of the matters in paragraph 5
above, it was not until March 2014 that the appellant engaged solicitors.'"” In all the circumstances, it
was correct for the trial judge to hold that it would have been practically unjust to grant the appellant
relief,

The appellant is also unable to demonstrate any error in the decision of the trial judge not to make
orders under s 233 of the Act. The discretion given to the Court by s 233 is very wide: Smith Martis
Cork & Rajan Pty Ltd v Benjamin Corporation Pty Ltd (2004) 207 ALR 136, Wilcox, Marshall and
Jacobson JJ at [7], [70] and [86]: Szencorp Pty Ltd v Clean Energy Council Lid (2009) 69 ACSR 365,
Goldberg J at [56], [70] and [81]. When looking at the issue of relief, the Court should approach the
matter conservatively and in the exercise of its discretion should favour the approach that it will not
disrupt the affairs of the company at all unless there is clear justification: Re Enterprise Gold Mines NL
(1991) 3 ACSR 531, Murray J at 590-591. Given the factual matters outlined in paragraphs 5 to 6
above, matters which were properly taken into account by the trial judge, it cannot be said that the s 233
discretion miscarried: see House v R (1936) 55 CLR 499, Dixon, Evatt and McTiernan JJ at 504-505.

For the reasons outlined in the trial judge’s reasons for decision in relation to costs, there is no merit in
the appellant’s complaint that the trial judge failed to afford him procedural fairness by permitting the

defence of laches to be raised: Re Peninsula Kingswood Country Golf Club (No. 2) [2014] VSC 483 AB 34-36

Robson ] at [5]-[16]. Further, the appellant specifically addressed the issue of laches at paragraphs 89-
90 of his outline of submissions filed on the last day of the trial.""

MNowhere in the detailed written material filed on behalf of the appellant at first instance was any
submission made that he was pursuing separate and independent relief in relation to a “breach of
statutory contract™ claim. As is made clear in the conclusion section of his outline of submissions
below, the appellant’s case was put only on the basis that there had been oppression within the meaning
of s 232 of the Act."?

Finally, the trial judge was correct to conclude that any complaint the appellant may have had in
relation to the procedure that was followed by the Kingswood Board in relation to the admission of the
Peninsula members would be saved by s 1322 of the Act: Ol Basins Ltd v Bass Strait OQil Co (2012)
297 ALR 261, Gordon J at [65]-71] and [129]-[132]; Zomojo Pty Ltd v Hurd (No 2) (2012) 299 ALR
621, Gordon J at [475]-[478]; Weinstock v Beck (2013) 297 ALR 1,

* See paragraphs 95-96 and exhibit PJS-33 to the affidavit of affidavit of Peter John Sweeney sworn 25 August 2014 .
* Transcript 34, line 4 to Transcript 35, line 21 .

" Transcript 14, line 7 to Transcript 14, line 10 .
'i Exhibit P-19 .
'* Paragraph 91 of exhibit P-19 ,
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The notice of contention

The primary object for which Kingwood was established was to provide and maintain from the joint
funds of the golf club a suitable golf course and clubhouse for the members of the club and their guests:
¢l 3 of the Kingswood Constitution.”” There was abundant evidence before the trial judge to establish
that the future of the Kingswood (and therefore the ability of the club to provide its members with a
suitable golf course and clubhouse) was in jeopardy unless the Board took action. After proper
consideration of all available options and following extensive consultation, the decision of the Board
was that the best option was for Kingswood to merge with Peninsula. This decision was entirely
consistent with the objects and purposes outlined in the Kingswood Constitution. The Board's decision
was then explained to and put before the members of Kingswood, following which the majority of the
membership (63%) voted in favour of the merger. In these circumstances the trial judge erred in finding
that the steps that were taken by the Board to implement the approved merger involved an improper
exercise of power by the Board in breach of their fiduciary duties, thereby giving rise to oppressive
conduct,

The relevant test when assessing whether conduct is oppressive within the meaning of s 232 of the Act
in the context of a non-commercial company (such as the respondent) is to assess the conduct from the
viewpoint of a hypothetical reasonable person associated with a company of the same type.'
Accordingly, the relevant hypothetical reasonable person in the current context is the board or
committee member of a private golf club in Melbourne who has knowledge of both the issues facing the
golf industry and private golf clubs and the specific issues relevant to the position of Kingswood in
2013.

It is a basic principle of the law of directors” duties that the powers which are conferred on the company
directors must be exercised bona fide for the benefit of the company as a whole.'” At common law, the
legal test for a finding of improper purpose is whether it is “impossible to say that the action of [the
directors] was either incapable of being for the benefit of the company or such that no reasonable men

could consider it for the benefit of the company™.'

It is the province of the directors, not the courts, to identify where the interests of a company lie and the
courts do not exercise a supervisory function over the business judgment of directors.'” As explained by
Barwick CJ, McTiernan and Kitto JJ in Harlowe 's Nominees Pty Ltd v Woodside (Lakes Entrance) Oil
NL (1968) 121 CLR 483:

Directors in whom are vested the right and the duty of deciding where the company's interests lie and
how they are to be served may be concerned with a wide range of practical considerations, and their
Judgment, if exercised in good faith and not for irrelevant purposes. is not open to review in the
courts."

" The Kingswood Constitution is found at exhibit JWD-4 to the affidavit of Jeffrey William Dinger sworn 20 August 2014 .

40 " Austin and Ramsay, Ford's Principles of Corparations Law (LexisNexis Butterworths, Sydney, 2010, 14% ed.) p 777,
Y Richard Brady Franks Lid v Price (1937) 58 CLR 112, Latham CJ at 135, Rich J at 13%: Dixon | at 142-143; Milly v Mills (1938)
60 CLR 150, Latham CJ at 162-163; Rich J at 169 (Evatt ] at 188 agreeing); Starke J at 175; Dixon J at 185; Neurli Lid v McCann
(1953} 90 CLR 423, Williams ACI, Fullagar and Kitto 17 at 438-440; Harlowe 's Nominees Piy Ld v Woodside (Lakes Entrance)
£ NL (1968) 121 CLR 483, Barwick CJ, McTiernan and Kitto 1] at 493-494; Kirwan v Cresvale Far East Led (in lig) (2002) 44
ACSR 21, Giles JA at [121]-{133]; Young CJ in Eq at [289]-[319] (Meagher JA at [2] agreeing).
" Shutileworth v Cox Brothers & Co {Maidenhead) Lid (1927) 2 KB 9, Bankes LJ at 19 (as approved in Richard Brady Franks Led
v Price (1937) 58 CLR 112, Latham Cl at 136). CfICM Investments Pry Ltd v San Miguel Corporation [2014] VSCA 246, Nettle,
Santamaria and Beach JJA at [T1]-[79].
"" Howard Smith Ltd v Ampol Petroleum Lid [1974] AC 821 at 823; Wayde v NSW Rughy League (1985) 180 CLR 459, Mason
ACJ, Wilson, Brennan, Deane and Dawson J1 at 467-468; Brennan J at 469-473; Bell IXL Investments Ltd v Life Therapeutics Ltd
{2008) 68 ACSR 154, Middleton I at [32].
" Ar494,

50
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I5. While it has been suggested that the oppression provisions may extend the grounds for curial
intervention, they do not provide the Court with jurisdiction to interfere in the internal management of a
company by directors who are acting honestly and for proper purposes: Re Bright Pine Mills Pty Ltd
[1969] VR 1002, O'Bryan, Smith and Pape JJ at 1011. Where an allegation is made that there has been
oppression by reason of the directors of the company acting for an improper purpose, the court does not
substitute its own commercial judgment for that of the directors: Zephyr Holdings Pty Ltd v Jack Chia
fAustralia) Ltd (1988) 14 ACLR 30, Brooking J at 36-38." It is for the directors and not for the Court
to decide whether the furthering of a corporate object which is inimical to a member's interests should
prevail over those interests or whether some compromise must be made between them: Wayde v NSW
Rughy League (1985) 180 CLR 459, Brennan J at 472.

16. In the present case, the trial judged failed to apply the settled legal principles set out above. Instead, his
Honour assumed (without providing any reasoned analysis or reference to authority) that the
Kingswood Board’s power to admit new members under ¢l 8 of the Kingswood Constitution could not
be exercised for the purpose of giving effect to the merger (without explaining why not). Accordingly, it
followed automatically from this erroneous premise that the exercise by the Kingswood Board of the
admission power for that purpose was a breach of fiduciary duty.

17. Because the trial judge’s major premise was flawed in law, the conclusions which flowed from it were
also inevitably wrong. There is no legal or logical reason to conclude that the Kingswood Board could
not exercise the power conferred on it by cl 8(A)(ii) of the Kingswood Constitution to admit new
members in order to give effect to the merger in circumstances where:

(a) The Board's intention to admit the Peninsula members as a necessary step in the process of the
merger was clearly explained to Kingswq_:rmd members in the merger information booklet sent to
all members on or about 26 August 2013.%

(b) The steps to implement the merger had been discussed with and by the Kingswood members at
several earlier information evenings.”' Details in relation to the 17 September 2013 resolution
and the further resolutions necessary to implement the merger to be put to members subsequent to
the 17 September 2013 resolution were also displayed and explained on the Kingswood Golf club
website on 2 September 2013, with this website explanation expressly noting that the resolution to
change the club name and adopt a new constitution would be voted on by the merged
membership.™

(c) The majority of Kingswood members voted in favour of the merger being implemented in
accordance with the proposal as outlined in the members information pack, which proposal had
clearly identified that the Peninsula members would be admitted to membership of Kingswood as
a necessary step.”

(d) The proposed arrangements to implement the merger, which included the admission of the
Peninsula members to Kingswood, were undoubtedly pursued by the Kingswood Board bona fide
in the interests of the Kingswood members as a whole. All the relevant, objective evidence before
the trial judge demonstrated that if Kingswood had continued alone the financial position of the
club was such that it would soon collapse.

" See also Re G Jeffrey (Mens Store) Pty Lid (1984) 9 ACLR 193, Crockent J at 198,

* gee p 17 of exhibit PJS-28 to the affidavit of Peter John Sweeney sworn 25 August 2014

*! Paragraphs 40-42 and 44 of the affidavit of William Falkingham sworn 20 August 2014 .

* Paragraphs 85-86 of the affidavit of Peter John Sweeney sworn 25 August 2014 |

* Exhibit PJS-29 to the affidavit of Peter John Sweeney sworn 25 August 2014 and exhibit HWW-12 to the affidavit of Heath
William Wilson sworn 28 August 2014 |
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The present case is not analogous to the "share allotment" authorities on which the trial judge relied at
paragraphs [80]-[96] of the reasons for judgment. As noted by Young JA in Eq in Kirwan v Cresvale
Far East Led (in lig) (2002) 44 ACSR 21:

The rules set out in the authorities and the text books are rules that apply in ordinary circumstances (if
they ever exist) and are not to be applied unthinkingly to every situation. One must judge each case as
to whether in all the circumstances of the case there was an equitable fraud in the exercise of the
[relevant power invested in the Board],™

In the authorities that are referred to by the trial judge it was relevantly held that the substantial or
dominant purpose of the share issue was not to satisfy any need for capital, but rather was for the
improper purpose of defeating the voting power of existing shareholders by creating a new majority.”*
There was no such improper purpose in the circumstances of the current case.”® Rather, the exercise of
the power to admit the Peninsula members was consistent with ¢l 3 of the Kingswood Constitution and
the object of ensuring that Kingswood members were provided with (and had maintained) a suitable
golf course and club house. This is because the merger with Peninsula, and taking all necessary steps to
effect that merger, were matters properly directed at ensuring that Kingswood members had access to a
suitable golf course and club house for the foreseeable future. The Kingswood Constitution did not say
that the suitable course and cluh house must be located at the Dingley site. Nor has Kingswood as a golf
club always been at that site.”” The exercise of the admission power, having been undertaken bona fide
and in the interests of the respondent and its members, cannot be impugned: Harlowe s Nominees,
Barwick CJ, McTiernan and Kitto IJ at 493; Svdney Brick and Tile Co Ltd (1989) 16 NSWLR 260.

In light of the above matters, it is further submitted that the trial judge failed to comply with his judicial
obligation to provide adequate and proper reasons in relation to the findings that the Kingswood Board
had improperly used its power to admit new members for the purpose of giving effect to the merger and
had thereby acted oppressively within the meaning of s 232 of the Act: Sun Alliance Insurance Ltd v
Massoud [1989] VR 8, Gray ] at 18 (Fullagar and Tadgell JJ at 20 agrecing); Fletcher Constructions
Australia Lid v Lines MacFarlane & Marshall Pty Ltd (No. 2) [2002] 6 VR 1; Hunter v Transport
Accident Commission (2005) 43 MVR 130, Nettle JA at [21] (Batt JA at [1] and Vincent JA at [4]

agreeing).
Conclusion

It follows that the notice of contention should succeed and the appeal should be dismissed.

17 October 2014

N.J. O'BRYAN

S.B. ROSEWARNE

** AL[302] (Meagher JA at [2] agreeing). See also Young JA in Eq at [299]-[319] generally.

24 Sfﬂ Darvall v Norch Sydnev Brick and Tife Co Lid (1989) 16 NSWLR 260, Clarke JA at 336,

* Impropriety only arises where the relevant action by the board is dictated by an improper purpose: Darvall v North Sydney Brick
and Tile Co Lid (1989) 16 NSWLR 260, Clarke JA at 338. It cannot be said that the admission of the Peninsula members was
undertaken for the improper purpose of diluting (and therefore defeating) the voting power of Kingswood members in relation to
the October resolution concerning the change of club name and constitution. The facts of the matter are that over 79% of
Kingswood founding members {and over 93% of the entire membership) voted in favour of these resolutions: see paragraphs 95-96
am:l exhibit PJS-33 to the affidavit of Peter John Sweeney sworn 25 August 2014 .

* Transeript 12, line 19 1o Transcript 13, line 27 .
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IN THE HIGH COURT OF AUSTRALIA

MELBOURNE REGISTRY No. M44 of 2015
BETWEEN: WILLIAM FALKINGHAM
Applicant

and

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LIMITED

(ACN 004 208 076)
Respondent
APPLICANT'S REPLY
1. Contrary to the respondent's contention,' the application for special leave

raises an important question as to the circumstances in which a party can
apply for an indemnity order where it has not commenced a proceeding as a
derivative action under Part 2F.1A of the Act. The applicant is not merely
seeking review of a judicial discretion in relation to the award of costs: he is
bringing the application precisely to vindicate a court’s discretion as to costs,
a discretion which the Court of Appeal inexplicably fettered.

2. The introduction of statutory derivative proceedings and the statutory
indemnity specifically provided for in s 242 of the Act should not interfere with
the court’s widest possible power and discretion to award an indemnity for
costs out of the assets of a company where it is just to do so. As stated by
Lord Buckley in Wallersteiner v Moir,” such orders arise out of the plainest
principles of equity. The position more recently stated in the United Kingdom
is that such orders may be made nomlthstandmg that the action is not
commenced as a derivative action.’

3 The principles founding such indemnity orders are well established and there
is no reason to restrict or limit their application in the way suggested by the
Court of Appeal.® Part 2F.1A was intended to facilitate and simplify the pursuit
of derivative proceedings by, amongst others, expressly permitting the Court
to make an order for costs under s 242 of the Act. Otherwise, it has nothing
to say about the circumstances when an indemnity order should be granted
and certainly cannot be construed as fettering the Court’s discretion to make
such an order.

4, The introduction of Part 2F.1A abolished exceptions to the rule in Foss v
Harbottle® and sought to “promote certainty regarding the nature of the action
and avoid confusion between any diverging principles between the starut?ry

At par 1 of its summary of argument filed in this court on 8 May 2015,

[19?5] 1 QB 373
* Clark v Cutfand [2004] 1 WLR 783 at [35] and see FN 19 of the Applicant's Summar'_.r of Argument filed in-this court-on17
April 2015,
1 Fafkmgham v Peninsula Kingswood Country Golf Club [2015] VSCA 30 at [10] and [11].

% (1843} 2 Hare 461; 67 ER 189,
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action and the common law action”.® However, Part 2F.1A was not intended to
arbitrarily limit the circumstances in which parties could be awarded an
indemnity out of the assets of a company to “exceptional” or “unusual”
circumstances.

5. The respondent is wrong to contend at par 4 and 5 that the special leave
questions do not arise because the Court of Appeal based its decision to
refuse an indemnity on its findings that the applicant had a personal interest in
the proceeding.” Even if that were so, it would not provide a proper basis for
refusing to make the order. Pursuant to the principles identified in
Wallersteiner and Farrow,” a personal interest in the proceeding does not
prevent the making of an indemnity order where that interest is incidental or
indirect. Any such personal interest on the part of the applicant in this case
was entirely incidental to the primary objectives of the proceeding to preserve
the principal asset of the company, being the golf course land, and to enforce
the constitution of the respondent prior to the ‘'merger’.

6. In any event, it was entirely speculative for the Court of Appeal to find that the
proceedings were motivated by the applicant’s desire to preserve his capacity
to play golf at the Kingswood course.” There was simply no evidence of this.
The commencement of the proceedings is equally explicable by the
applicant's intention to hold the respondent accountable for its flagrant breach
of the Kingswood's constitution.

7. The respondent’s reliance'’ on the proposition set out in the commentary in
Ford's Principles of Corporations Law is misconceived. The case cited in
support of the proposition is Re Sherborne Park Residents Co Ltd."" In that
case, the plaintiff was found to be suing as an individual shareholder. There
the court noted that in share allotment cases'” “there is no suggestion that the
plaintiff sues on behalf of the company or in any other capacity other than
individual shareholder’."” It also noted that had the plaintiff been seeking to
restrain a disadvantageous transaction, “the position might be different""*

8. The respondent contends that the Court of Appeal was correct to consider the
fact that the applicant had elected not to bring statutory derivative
proceedings as decisive. As it rightly concedes, there was no evidence about
the applicant's reasons for not commencing a derivative proceeding. o
However, for the reasons mentioned in pars 4-5 of the applicant’'s summary of
argument filed 17 April 2015, due to the urgency of the injunctive application
and the speed with which the matter came on for trial, it was entirely
impractical to seek orders to continue the proceeding as a statutory derivative
action and to apply for an indemnity order under s 242 of the Act.

* Explanatory Memorandum, p 20 [6.23).
" Respondent’s summary of argument filed in this court on 8 May 2015 at [4] and [5].
* Farrow v Regislrar of Bullding Socielies [1991] 2 VR 589 at 590.
. Falkingham v Peninsula Kingswood Country Golf Club [2015] VSCA 30 at [11].
" Respondent’s summary of argument filed in this court on & May 2015 at [6].
"' (1986) 2 BCC 99,528; Also reported as Re a company (Case No 005136 of 1986) [1987] BCLC 82.
" 5uch as Howard Smith Ltd v Ampal Pefroleum Lid [1974] AC 821,
1: Re a company (Case Mo 005136 of 1986) [1987] [1987] BCLC 82, at B5.
Ibid.
" See [10] of the respondent's summary of argument filed in this court on 8 May 2015,
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In response to par 2 of the respondent’s summary of argument of 8 May 2015,

the applicant relies on the matters set out in the factual background of his
summary of argument filed 17 April 2015 and annexes the relevant material to

this Reply.

Dated 15 May 2015

C. M. Kenny
C. E. M. Exell
A. F. Solomon-Bridge

Counsel for the Applicant

Lyttletons Lawyers, Solicitors for the Applicant



